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PROCEEDI NGS
(11:10 a. m)

CHI EF JUSTI CE ROBERTS: We will hear
argument in the Case 09-1233, Schwarzenegger v. Pl ata,
and the related cases.

M. Phillips.

ORAL ARGUMENT OF CARTER G. PHILLIPS
ON BEHALF OF THE APPELLANTS

MR. PHILLIPS: Thank you, M. Chief Justice,
and may it please the Court:

VWhat this Court has under review today is an
extraordi nary and unprecedented order issued by a 3-
judge district court requiring the rel ease of between
36, 000 and 45,000 inmates currently {ncarcerated in the
California penal systemw thin a 2-year period.

The order in this particular case is nade
particularly remarkabl e because it strikes nme that at a
mnimmit is extraordinarily premature. That -- it may
cone at sonme point in this process that an order,
probably substantially smaller in scope than this one,
may becone appropriate. But this is supposed to be an
order or renmedy of |ast resort, and what the district
court has done here is | eapfrogged a series of steps
t hat shoul d have been taken ahead of going this

particul ar route.

3
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JUSTI CE Gl NSBURG:. One case, M. Phillips,
I's pending for 20 years; is that not so.

MR. PHILLIPS: Yes, that is correct, Justice
G nsburg.

JUSTICE GINSBURG: So it seenms to me -- and
there were sonmething like 70 orders fromthe district
court, the single-judge district court in that case.

MR. PHILLIPS: That is absolutely true,
Justice G nsburg.

JUSTI CE G NSBURG:. And no -- no change. So
how much | onger do we have to wait? Another 20 years.

MR. PHILLIPS: No, Justice G nshurg.

t hi nk, obviously, the length of tinme you have to wait in
sone ways depends on what the state df t he renedi al
phase is in the particular case. And in this case and
in recognition, frankly, of the substantial problens

t hat were inherent in the penal systemas it existed
during the 1990s and up until the early 2000s, a

recei ver was appoi nted, specifically in the Plata class,
but there was al so connections between the receiver and
the special master even in the Col eman class before the
t hree-judge panel was convened.

And under those circunstances and given the
extraordi nary powers that the receiver had been

accorded, what should have -- the npbst |ogical course if

4
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this is supposed to be a remedy of last resort was to
all ow the receiver an opportunity to inplenment the
extraordi nary powers that were conferred upon him and
then see -- because if it turns out that we are not
maki ng progress --

JUSTI CE SOTOVAYOR: Excuse nme. Could you
tell me -- fromyour briefs, I just haven't understood
what the alternative steps are. The court below tal ked
about sone proposals like construction and said the
| egi sl ature has struck them down. There's -- the fiscal
crisis has gotten worse, so construction is really not
an option. | don't see how you wait for an option that
doesn't exist. They tal ked about hiring nore staff, but
t he conclusion was that even if you &axinize t he staff,
you don't have the facilities to add nore staff, which
is what you need to cure the constitutional violation.

So tell me what specific steps outside of
this order should have been given time to be
i npl ement ed, because the receiver has basically said,
|'"ve tried, and the small progress we nmade has been
reversed because the population just keeps growing. So
we can never get ahead of the problem So sl ow down
fromthe rhetoric and give me concrete details about
what the |east restrictive nmeans woul d have been, other

than to say, throw it back to a receiver and speci al

5
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mast er who are saying, we don't have a solution outside
of reduci ng overcrowdi ng.

MR. PHILLIPS: | don't think that's a fair
characterization of what the receiver said. The

receiver said that at any population he would in fact

get you --

JUSTI CE SOTOVAYOR: Ch, counsel, that was
one statenent years ago. |If that is all you are relying
on --

MR. PHI LLIPS: No, no. That's not all I'm
relying on. All |I'm suggesting --

JUSTI CE SOTOMAYOR: That nay be your weakest
argument. Tell me -- give nme concrete steps that are
| east -- less restrictive. \

MR. PHILLIPS: AlIl you have to do is | ook at
what the receiver has done over the course of the period
of time since his appointnent, and particularly when the
second receiver was put in place. First of all, A B
900 has been enacted. There is significant
construction. There has been ground broken. There are
substantial facilities in place.

Second, the receiver has had extraordinary
success in the hiring process. W are at close to
90 percent --

JUSTI CE G NSBURG s there in fact | ess

6
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overcrowdi ng? Because | thought what this case was all

about was that the receiver has said, the special master
has said, we can't make any progress at all until there
are fewer people; we have no place to put clinics.

The first step, not the |ast step, but given
what we are dealing with here, the potential first step,
I's that we have fewer people so there is nore room for
these health facilities, nore roomfor staff to operate.

MR. PHILLIPS: Justice G nsburg, the
fundanmental issue in this case seenms to nme as -- what is
the real cause of the constitutional violation here?
And the real cause of the constitutional violation here
has al ways been the culture of disregard for the i nmte.
VWhat the receiver was put in place fdr, t he reason he
was appoi nted, and properly so -- this was with the
State's consent; this is not over our objection -- was
to change that fundanmental culture and to provide, one,
construction, to provide increased nunbers, to
provi de --

JUSTI CE GI NSBURG. But you can't provide
construction when the State doesn't supply the noney for
it.

MR. PHILLIPS: Except that since the
August 8, 2008, period of tine, you know, literally

hundreds of mllions of dollars have gone to

7
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construction specifically and nore than $4 billion have
been spent on the provision of health care in this
particul ar system

A great deal of that is because of the
receiver.

JUSTICE GINSBURG: Then if there are -- if
there are these great changes in circunmstances so that
now they -- nedical care can be adm nistered in
sonet hi ng approachi ng a decent way, you could go back to
the single-judge district court and say |'m noving under
60(b); circunstances have changed, it is no |onger the
case that it's inpossible to render decent health care.

MR. PHILLIPS: Justice G nsburg, | don't
think we could get that relief fron1fhe si ngl e-j udge
district court, unless you are asking nme to actually
seek to renmove the entirety of the claim | mean, the
order that says that we have to get to 137.5 percent of
the design, the design capacity within 2 years is a
three-judge district court decision.

JUSTI CE SOTOMAYOR: So you go back to that
panel because it invited you to. It said if
ci rcunst ances change, cone back

MR, PHILLIPS: Right, but that will always
be the case, Justice Sotomayor. The fundanent al

gquestion here is: Congress shifted dramatically the

8
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approach that you are supposed to take as a court of
equity in this context. This is supposed to be a matter
of last resort, which would nean that you would give the
receiver a full opportunity to do what the receiver --

JUSTI CE BREYER: The receiver said the best
statement that seenmed to nme to summarize it. It's in
his brief on page 9. He has about two paragraphs. And
as you read that two paragraphs, it sounds as if
overcrowding is a big, big cause of this problem which
I's horrendous, which if you think it's accurately
described in the nmental case in the first page, two
paragraphs, if that's a fair description fromthe
record, it's a horrendous problem

MR. PHILLIPS: Well --

JUSTI CE BREYER: What the receiver says is
overcrowding is a big cause of it. And then he says: |
t hi nk we have di scovered you actually can provide care,
and certainly our plan and turnaround plan believes we
can provide constitutional |levels of care no matter what
t he popul ation is.

So then you | ook to the care and turnaround
plan and it says: Spend $8 billion building nore
bui | di ngs, and then the legislature rejected it. Okay?
Now, there we are. More tine; what's supposed to

happen.

9
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MR. PHILLIPS: No, but, Justice Breyer, the
| egi sl ature al so approved a small er but neverthel ess
multibillion-dollar construction program

JUSTI CE BREYER: It was 2.31 or something
like that. Did they approve the 2.3? |Is that in place,
2.35? Did they approve that?

MR. PHILLIPS: Yes, they did approve that,
and that noney is being spent.

JUSTI CE BREYER: Ckay. So he said: W need
8, we need 8; and they approved 2. 35.

MR. PHILLIPS: Right, and the receiver --

JUSTI CE BREYER: |s there any evidence here
t hat suggests that 2.35 is sufficient to cure the
constitutional violation?

MR. PHI LLIPS: Well, | don't know whether it
will get you there or not.

JUSTI CE BREYER: So | take it from your
answer the answer is no, there is no evidence?

MR. PHILLIPS: Well, there is the evidence
that the receiver asked for contenpt for not getting the
8 billion and withdrew that nmotion. So obviously there
I's sone sense in which the receiver is reasonably
satisfied with 2.35 billion as an opening ganbit.

But again, all of this goes to what is, at

| east from ny perspective, the fundanmental question the

10
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court should have evaluated in the first instance, which
Is: Are we ready yet to give up hope at this point?
JUSTI CE BREYER: Wel |, what he says -- what

t he receiver says about the 2.35, is that it is a

significant step farther. It is certainly better than
no construction at all. However, that is not equival ent
to a conclusion that that current conpromse will result

i n sustainable constitutional health care at current
popul ati on density levels. That's what he said about
it.

So -- so we have his views and |I'm back to
my question: What else is supposed to happen, which was
your question initially.

MR. PHILLIPS: Justice Bfeyer, when t he
recei ver says that, now renenber, he says at current
popul ation | evels. He doesn't suggest, and his brief is
very clear that it doesn't urge this Court to affirmthe
particular order in this case.

JUSTICE ALITOO M. --

MR. PHILLIPS: Can | just finish this?

JUSTI CE ALITO  Yes.

MR. PHILLIPS: And the reality is that the
popul ati on | evel s have dropped pretty significantly
since August, since the trial in this particul ar case.

And given the actions by the legislature in A . B. 18 and

11
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the actions of the legislature in A .B. 900, there are
both a | ot of expenditures on the table and substanti al
reductions in the popul ation size. And so therefore,
even under the receiver's --

JUSTI CE GINSBURG: Do we have information
about that substantial reduction? In this record, it
just seens to be that there's -- no matter how many
efforts have been made, the popul ation goes up. And now
you say that the popul ati on has gone down. From what
point in time and how nuch has it gone down?

MR. PHILLIPS: Well, it's down to around, as
| understand it, about 147,000 from a high of around 165
to 170,000, and it has dropped, as we know, because
t here has been a change in the good fine credits. There
has been a significant nunber of transfers. | nean,

t hat was the purpose of the governor's proclamation
decl ari ng an energency.

JUSTI CE SOTOVAYOR: So it's possible that
within the 2-year period, you are going to hit the mark
If you -- that's what the --

MR. PHI LLI PS: | think it unlikely.

JUSTI CE SOTOVAYOR: That's what the
t hree-judge panel said, which is: [If you inplenent nost
of the proposals being made, you are likely to hit the

mark. So what you are saying is you are going to do it.

12
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

And if you don't, they invited you to conme back and --
you really don't think that if you hit 140 percentage,
that the court is going to order an imedi ate rel ease of
the 2.5 percent over the limt it set? It's going to
ask you: \What have you put into place to reach that

| evel over what additional period of tine?

MR. PHI LLIPS: There is a core sort of
federali smanswer and then a basic sort of factual point
to be made here. Let me nmke the second one first, and
then | want to cone back to the -- what you may regard
as rhetorical, but nevertheless | think inportant, which
I's that when we nmade our initial proposal to the
t hree-judge court suggesting what we thought would be a
reasonabl e reduction within a reasonéble period of tine,
It was met with both a notion for contenpt and sunmary
rejection out of hand, notw thstanding that there was
| nprovenment in both --

JUSTI CE SOTOVAYOR: So what are we fighting
about ?

MR. PHILLIPS: So --

JUSTI CE SOTOVAYOR: Are we fighting about
that the plan was wong, or are we fighting about that
you are angry that you were told to do it in 2 years --
in 22 years, as opposed to do it in 25 years? |Is that
-- is that what you're objecting to?

13
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MR. PHILLIPS: No. | think this -- this
goes to the federalism point.

JUSTI CE SOTOVAYOR: Can you do it in 5
years?

MR. PHI LLI PS: | don't know. I -- you know,
if -- balancing all of the policies that the State has
to take into account, can it get there and is that in
the best interest of the State of California? |If it is,
yes, then we can get there.

JUSTI CE SOTOVAYOR: Well, the best interest
of the State of California, isn't it to deliver adequate
constitutional care to the people that it incarcerates?
That's a constitutional obligation.

MR. PHI LLI PS: Absolutely. And California
recogni zes that.

JUSTI CE SOTOVAYOR: So when are you going to
get to that? When are you going to avoid the needl ess
deaths that were reported in this record? Wen are you
going to avoid or get around people sitting in their
feces for days in a dazed state? When are you going to
get to a point where you are going to deliver care that
is going to be adequate?

JUSTI CE SCALI A: Don't be rhetorical.

MR. PHILLIPS: 1'lIl do ny best. Thank you,

Your Honor.

14
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| mean, first of all, if you |look at the
receiver's 2009 death review which canme out in 2010, it
specifically says that there has been a significant
downward trend over the past 4 years. The suicides --
the 25 suicides in '09 were 66 percent of the average
for the preceding 3 years, and the 9 hom cides were 60
percent of the average. There has been significant
| nprovenent .

And the nore inportant point in response to
your specific question, Justice Sotomayor, is that the
record in this case was cut off in August of 2008, and
so what we have are --

JUSTI CE KENNEDY: Of course, but the problem
| have with that, M. Phillips, is tﬁat at sonme point
the Court has to say: You have been given enough tine;
the constitutional violation still persists, as the
State itself acknow edges.

MR. PHILLIPS: Well, I'"mnot sure we've --

JUSTI CE KENNEDY: Overcrowding is the
principal -- overcrowding is the principal cause, as
experts have testified, and it's nowtinme for a remedy.

The Court can't -- has to at sone point
focus on the renedy, and that's what it did, and that it
seens to nme was a perfectly reasonabl e deci si on.

MR. PHILLIPS: Justice Kennedy, | agree with

15
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everything you say except -- and | even agree with the
| ast statenent, because, you know, you needed a
significant renmedy. There's no question about it. But
you got a significant renmedy when the receiver was
appointed in 2005 and i npl enented a programin 2006.

JUSTI CE KAGAN: How nuch time do you think
the receiver needed? | nmean, how nmuch time did --
shoul d the court have given the receiver to develop his
plan and to try to inplenent his plan?

MR, PHILLIPS: Well, there's no -- Justice
Kagan, there is no specific tinme frame. | nean,
obviously we believe that we are entitled to a
reasonabl e opportunity to conply with the receiver's
orders and to bring ourselves uItinafer into conpliance
wth the Constitution, and --

JUSTI CE KENNEDY: Well, at sone point the
State itself said that if it had I think 7 years, it
could get down to 137.5, and it didn't seemto object to
t hat .

MR. PHILLIPS: No, that's --
Justi ce Kennedy, you know, given all of the other
constraints, et cetera -- again, there is a fundanmenta
di fference between what you do under the hammer of a
district court order, which is what we have under these

ci rcunst ances, and what the State will do. That sai d,

16
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the State is absolutely commtted.

Again, to go back to what is the root cause
of the constitutional violation, it's not overcrowdi ng.
I mean, when California violated the constitutional
rights of the nmentally ill in the 1990s, the prisons
weren't crowded. It was because there was a fundanenta
| ack of attentiveness to nedical care under those
circunmstances. And that is unfortunate, to be sure.
More than that.

But that was the reason. To go back to your
poi nt, Justice Kennedy, that's why the, receiver, which
I's an extraordinary renmedy. To confer upon a private
I ndi vidual the entire authority to run the California
Departnent of Corrections, not just éinply a facility or
anything |ike that, but the entire Departnent of
Corrections' nedical health provision, is incredible.

JUSTI CE GINSBURG. And | thought that
officer hinmself said: | can't do this without as a
first step reducing the popul ation; nothing else is
going to work until we reduce the population to the
poi nt where there is roomfor clinics, roomfor nedical
personnel to operate. | mean, that was the view of the
district judge, the special master in one case, the
receiver in the other case.

Everybody, they all agreed reducing the

17
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popul ation is not going to cure it, not going to nake
everything perfect, but wi thout doing that as a first
step, nothing -- there will be no cure.

MR, PHILLIPS: Well, Justice G nsburg, even
i f he had said that, and | don't think that's precisely
how I would interpret what the receiver said under these
ci rcunst ances anyway, but even if you accept that, the
i dea of a 137-1/2 percent design cap that has to be
i mpl enented within fewer than 2 years is a renedy that
IS neither necessary nor sufficient. It is not ained at
the specific class. It doesn't renmedy the specific
Federal rights as required by the Prisoners Litigation
Ref or m Act .

JUSTI CE Gl NSBURG. | don:t get the class
t hi ng, because what -- you can't have a renedy j ust
limted to the class. The class wants to have clinics.
They want to have personnel who function sonepl ace
outside of a broomcloset. So you can't deal with this
probl em by just dealing with the nentally ill and the
people with nmedi cal problens. You have to provide space
for facilities.

MR. PHILLIPS: | think, Justice G nsburg,
the -- the fundanental point here is that it may
eventually be that you have to get to that stage; but if

you | ook at the receiver's reports since August 2008,

18
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whi ch consistently analyzed this issue, and they say:
And we have been able successfully to bring in very
qual i fi ed personnel, and we have significantly | arger
nunbers; we know there is construction in place; it may
not be as substantial as what | originally proposed; it
is neverthel ess very significant.

And Congress was very explicit that the
remedy of a prisoner release order should be the
remedy of --

JUSTI CE BREYER: \Where do I look at to find
this? 1It's a big record. Wat | did was | -- it refers
to on-line evidence and | went and | ooked at the
pi ctures, and the pictures are pretty horrendous to ne.
And | woul d say page 10 of the relig{ous group's brief,

for exanple, shows you one of them

And what they are saying is, it's -- it's
obvi ous. Just look at it. You cannot have nental
health facilities that will stop people fromkilling

t hensel ves and you cannot have nedical facilities that
w |l stop staph and tubercular infection in conditions
like this. And then you |ook at them

Now, you've |ooked at them | have | ooked

at them And what is the answer to that? There is

nothing in here that -- the special master said
$8 billion is the answer, and they haven't cone cl ose.
19
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So how can | -- or you if you were in ny
position -- what would you say in an opinion that says
that these three judges who have 200 pages of
findings -- what would you say to, to -- as an answer to
what | just said?

MR. PHILLIPS: | would say that the
Prisoners Litigation Reform Act has a series of very
specific requirenents that the Federal court has to
conply with, and that in deciding to go to the
three-judge district court in the first instance, you
have to exam ne the orders that are in place and whet her
t hose orders have had a reasonable time within which to
oper at e.

JUSTI CE KENNEDY: Yes, bdt the State -- the
State did not claimthat either order in either case has
succeeded in achieving the remedy. You have never

cl ai nred that.

MR, PHILLIPS: Well, it depends on what you
mean by --

JUSTI CE KENNEDY: And -- and -- and just if
| can have your attention for a nonment. | have this

problemwith the case. Overcrowding is of course always
the cause. If | amrunning a hotel -- if | am /| ooking
at a highway system | need a hi ghway, what's the nunber

of cars? |If the problemis bad service in a hotel

20
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well, it's the nunber of enployees per -- per guest. |
mean, that's fairly sinple.

Now, | recogni ze of course that Congress has
-- had inposed a special duty on us. But | think it
means that overcrowdi ng nmust not be ordered unless that
is the only efficacious remedy in -- in a permssible
period of time. And it seens to ne there is massive
expert testinmony to support that proposition on the part
of the prisoners.

MR. PHILLIPS: | nean, it seens to ne that,
first of all, I"mnot sure that is consistent with the
| anguage, the primary cause of the constitutional
violation, not the primary inpedinent to the
i npl enentation of a specific renedy.\ But | think that
Is still a difficult and open question as to howto
proceed.

But it still strikes nme that the sequence
t hat Congress envisions and the one that woul d nmake the
nost sense and ultimately the one that hopefully would
accommmodat e both the plaintiffs' interests and the
State's interests, and the Departnent of Corrections’
interests, is to allow the receiver to stay on a course
that candidly I think will in fact get you there.

| mean, again, one of the real flaws in this

case, Justice Kennedy, is nobody doubts for a nonment
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t hat there have been very significant violations of
constitutional rights years gone by, and indeed a
failure on the nental health side ultimtely to get you
-- get to the point where we are in fact providing a
significant remedy.

The reality is that in the course of the
last 3 to 4 years under the guidance of the -- of the
receiver, who coordinates with the special master on the
mental health side, and does it with the cooperation of
the State of California, there have been significant --
t here has been significant nmovenent in the right
direction. And if the court had not junped the gun and
said, ook, we're not going to -- we're not going to |et
that part play itself out, we are go{ng to | eap ahead
and go to a three-judge court and go to the prisons --
the prisoner rel ease order, this process would have
pl ayed itself out and we wouldn't be here --

JUSTICE ALITO. Al this talk about what the
receiver may think can be done seens a little bit
perpl exing to nme, because the receiver did not testify
before the three-judge court, isn't that correct?

MR. PHI LLIPS: That -- that is true, Justice
Alito.

JUSTICE ALITO  You were not allowed to

gquestion him
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MR. PHILLIPS: W were not allowed to --

JUSTICE ALITO. And now he has submtted
what is styled an am cus brief where he doesn't address
I ssues of law. He explains his views about -- he tries
to explain prior statenments and suppl enent those prior
statenments. |Is that proper?

MR, PHILLIPS: Well, you know, I'ma
| ong-time believer that am cus briefs is pretty nmuch
open season in terns of anything you want to present on
them But | nmean, obviously I --

JUSTICE ALITO Is that true?

MR. PHILLIPS: Clearly a better systemis
one in which we can --

JUSTICE ALITO. Can a mﬂfness testify -- can
a wWtness submt an am cus brief that consists of an
af fidavit?

MR. PHILLIPS: No, Your Honor, that's
obvi ously not appropriate. And it's one of the things
t hat we've conpl ai ned about.

JUSTI CE GINSBURG. | thought the -- the --
that brief was filed because the -- there were, in your
presentations there were representations about the
special master, and he filed that brief to say: You
must understand this in context; | was making a speech

at the club. So he wanted to put in context what you
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had used. You had quoted his statenents.

MR. PHILLIPS: Well, to be sure, although,
candidly, we had -- we had referred to sone of those
sane statenents even in the jurisdictional stage in this
litigation. This has been part of the case for quite
sonme time.

So |l -- | don't know what notivated the
special master to file an out-of-tine brief -- or |
mean, the receiver to file an out-of-time brief. But I
understand -- but you know, we didn't object to it so
| ong as the court was of a mind to hear fromthe
receiver.

But | do think the nost inportant part of
that to keep in mind in this context\is the receiver
didn't ask for this Court to affirm The receiver
sinmply clarified certain statements that had been made
and tried to say, as Justice Alito described, put them
into sonme kind of context. And that's -- and that's
fine, and we obviously don't have any quarrel with --
with that particular presentation.

But | do think to say that the receiver has
i nsi sted that he cannot get to a constitutionally
perm ssible result without the order that has been
i nposed in this particular case is -- is sinply not

consistent with either the record and it's certainly not
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consistent with that am cus brief.

JUSTI CE KENNEDY: Well, but the experts
testified to that effect.

MR. PHI LLIPS: | nean, experts may --
certainly reached that specific conclusion. But this
Court has recogni zed --

JUSTI CE KENNEDY: And the strike force and
the governor's -- governor's conm ssion reached the
same concl usi on.

MR. PHILLIPS: Well --

JUSTI CE KENNEDY: The strike team 1 think
they called them

MR. PHI LLIPS: Right. But again, it seens
to nme that there is a very, very, vefy big difference
bet ween what do you need to acconplish in order to
remedy what ever -- whatever the constitutional violation
i's, recognizing in the first instance that the biggest
el ement of an Eighth Amendnent violation is the
deli berate indifference prong, which absolutely seens to
me to have been conpletely elimnated by the conduct of
the State over the course of the last 3 to 4 years.

JUSTI CE BREYER: \What specifically wll
happen? | nean, at the nmonment, you know, we could go
through -- we have all these briefs. | nean there are

all these experts, all the reports. Everybody is saying
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you need to spend the nmoney. And we have -- if you
really want to cure the constitutional violation, we
have the legislature rejecting 8 billion but 2, which
doesn't -- 2.35, and so -- nothing, and a void. And
give us nore tine.

| mean, | read the newspaper. It doesn't
seemto ne California has been voting a | ot of noney for
new prograns. The -- the -- what is it -- what is it
specifically that would happen that would cure this
problem were we to say -- | mean, a big human rights
problem -- what would we say -- what woul d happen if we
were to say, no, this panel's wong? Wat would happen
that would cure the problenf

MR, PHILLIPS: Well, it depends | suppose on
sone ways on how you --

JUSTI CE BREYER: A constitutional problem
which the State itself admts --

MR. PHI LLI PS: Ri ght .

JUSTI CE BREYER: -- is constitutional, a
State with a governor who has said publicly that there
Is this trenmendous safety and health problemin the
prisons. What -- what woul d happen?

MR. PH LLIPS: Well, if the Court were to
concl ude that the three-judge panel shouldn't have been

convened, that would be one outcone. If the Court
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concludes that it was appropriate to convene it, but
137-1/2 percent is not narrowy tailored, it would be a
different one. Either way, it will go back obviously to
a court of equity. The receiver is in place. The

recei ver has a conprehensive plan in place which he is

i mpl enenting as we speak.

One of the things that --

JUSTI CE G NSBURG. One piece of it -- you
said sonet hing about the 2.35 mllion. They didn't come
up with the 8 mllion, but they did come up with the
2.35 billion. And then I'mjust |ooking at this brief
for the receiver and there is a footnote, page 11,
footnote 3, that says: No, that noney isn't there; it
I s dependent upon several approvals fhat have not yet
been secured and such approvals ultimtely may not be
forthcom ng.

MR. PHILLIPS: Well, 400 mllion of it has
al ready been spent. The rest of it has already been
earmarked for this particular purpose, and there is --
and the expectation fromthe State of California is that
noney is going forward. Construction is, as we speak,
under way. And the one thing we do know is that every
time the receiver asks for a check he gets one.

JUSTI CE G NSBURG. But not the 2.35.

MR, PHI LLIPS: 1'msorry.
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JUSTICE GINSBURG: | nean, | think you did
say earlier that this was a done deal, 2.35 billion.
But this is a note telling us it's not so.

MR, PHILLIPS: Well, the receiver is saying
it's not etched in stone. | understand that. But our
assunmption and our expectation and our belief is that
that noney is going to be used for construction. There
are projects that are finished, there are projects that
are underway, and there are project that are schedul ed
to begin within the next 6 weeks, all of which will be
funded out of that $2.35 billion.

JUSTI CE GI NSBURG: And one project that the
joint |egislative budget conmttee said, no, we are not
going to give you noney for that. \

MR. PHILLIPS: They asked for additional
information, to be sure. But the expectation, again,
fromthe governor, both fromthis governor and the
governor-elect, is that that noney will ultimately be
approved and that that facility would be built. And we
are moving along very rapidly to get that construction
under way, because we are tal king about enornous
facilities under these particular circunmstances, Justice
G nsburg.

JUSTI CE KAGAN: M. Phillips, ny trouble

listening to you is that it seenms as though you are
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asking us to re-find facts. You know, you have these
j udges who have been involved in these cases since the
begi nning, for 20 years in the Plata case, who thought,
we' ve done everything we can, the receiver has done
everything he can; this just isn't going anywhere and it
won't go anywhere until we can address this root cause
of the problem

And that was the view of the judges who had
been cl osest to the cases fromthe begi nning and the
view of the three-judge court generally. So how can we
reach a result essentially w thout, you know, re-finding
the facts that they have been dealing with for 20 years?

MR. PHILLIPS: The fundanmental problemwth
the fact-finding in this -- well, thére are actually two
fundanmental problens. First of all, renmenber that the
recei ver gets appointed and then 3 nonths |ater you get
a notion for a 3-judge court. The three-judge court
convenes itself before the receiver has even finalized
t he conprehensive plan to bring everybody into
conpliance in the first instance.

So the reality is that is the fundanental
|l egal error I'masking this Court to correct. But even
I f you get beyond that and you are | ooking at the
primary cause analysis, it seens to me that's -- that's

at nost, at best, a m xed question of |law and fact, and
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it's the kind of standard that this Court ought to
anal yze to determne in the first instance and on an

I ndependent revi ew whether or not the overcrowding is,
quote, "the primary cause of the violation."

And what makes that inquiry particularly
appropriate for this Court, as opposed to sinply
sl avishly adhering, deferring to the district court in
this circumstance, is that the district court
arbitrarily cut off the record in August of '08 and
t here have been enornous devel opnents since then. And
t here were enornous devel opnents --

JUSTI CE GI NSBURG: Can you explain me
sonet hi ng about that. It was confusing in the brief,
M. Phillips. | thought that the Stéte had said: W
don't want the plaintiffs to tour these facilities any
nore. We don't want to have di scovery go beyond sone
date in 2008. | thought that it was the State that was
urging: We don't need any nore discovery, we don't want
any nore inspection tours.

So how could -- how could the plaintiffs
submt nore than they did when the State said it's
enough, 2008 should be the cutoff?

MR. PHILLIPS: Well, there is a huge
di fference between not allowing formal tours and all of

the rigamarol e that goes with that, which is what the
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State specifically objected to. But what the State
wanted to do and what the Intervenors on our side in
even greater vehenmence wanted to do was to bring forward
evi dence that proved that in the interimperiod of tine
t here have been, in fact, significant inmprovenents. As
| sit here today, Justice Kennedy, you said it is
conceded that we are in constitutional violation. It is
conceded that we have been in constitutional violation.

| don't know whether today we are in violation.

JUSTI CE G NSBURG: But then don't you have
the burden? |If you concede that you have been in
constitutional violation, then it seens to nme that you
have the burden of show ng that is no | onger the case.
That's generally so in the -- \

JUSTI CE SOTOVAYOR: Counsel, did you --

CHI EF JUSTI CE ROBERTS: ' m sorry. Coul d
you answer Justice G nshurg's question first?

MR. PHILLIPS: Justice G nsburg, |
under stand what the ordinary rule would be of a court of
equity dealing with a constitutional violation. But we
are tal king about an order entered under the Prisoners
Litigation Reform Act, and it's quite clear, the statute
couldn't be any plainer, that it shifts the burden
significantly onto the plaintiff when you are going to

go for a renedy as extrene as insisting that sonewhere
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bet ween potentially 36,000 and 45,000 i nmates be
rel eased within a 2-year period of tine.

Again, if you go back, the receiver has
not -- at the tine that all of this took place, the
recei ver had been appointed. The receiver had devised a
plan. The receiver is currently spendi ng an enor nous
anount of noney, $4 billion on health care, to get -- to
get the systemnmoving in the right direction, with the
right attitude, in order to bring ourselves w thout
guestion into constitutional conpliance. The truth is
we haven't really had an assessnment of where we are in
the constitutional conpliance spectrum

JUSTI CE GI NSBURG. Well, maybe -- we are
tal ki ng about one of the cases, but fhe ot her one --
-and it's the newer one, instituted in 2001. But what
about the one that started out in 19907

MR. PHILLIPS: Coleman is obviously a
much -- a much nore serious problem | don't doubt that.
But it seens -- and if the Court were to concl ude
ultimately that Col eman ought to go back for another
anal ysis based on the problens there, | could understand
that. And it would be a very different prisoner release
order under those circunstances because then you woul d
have to take out all of the evidence with respect to

Pl ata and |l et that play out.
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But even that it seens to ne would be a
m st ake under these circunstances where the speci al
mast er and receiver have been in a sense joined at the
hip in a variety of ways. And it only nakes sense,
because the receiver is controlling the provision of
medi cal care in the CDCR and the special master is
taking care of or trying to pronote a very small slice
of that.

So in the scheme of things, as you m ght
expect, the receiver consistently gets the ultimte
authority to make the decisions to help provide the kind
of resources, both in quality and quantity and staff and
construction and access to health care.

JUSTI CE SOTOVAYOR: Counéel, this issue
about evidence. Did you proffer to the judge anywhere
in this record what the additional evidence it was that
you wanted to show? | know that the decrease in
sui ci des happened post-trial, so you couldn't have
proffered that pretrial.

MR. PHILLIPS: Right.

JUSTI CE SOTOVAYOR: But you run the prisons.
| presunme that you could have yourself w thout discovery
set forth a proffer for the court that says: W had a
wait time between diagnosis and treatnent that was

60 days, 90 days, 120 days in the past and we have
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reduced that down now to 2 weeks or whatever the reality
I S.

MR. PHI LLI PS: Ri ght .

JUSTI CE SOTOVAYOR: Why didn't you -- you
keep saying we were bl ocked.

MR. PHILLIPS: Because the district court --
because the district court could not have been plainer.
And when the Intervenor's counsel stood up in the
openi ng statenent and said, | want to start talking
about the beneficial changes and where the status is
t oday as opposed to where it was way back when, the
t hree-judge court, at |east one of the menber of the
t hree-judge court, said: W have been as clear as we
can be that we are not entertaining ény evi dence on t hat
poi nt .

So the notion of comng forward with a
proffer, while technically it m ght have been, was
clearly a futile act and we had al ready annoyed the
judges on our side by even making reference to it. So |
don't think it's an appropriate response to say that we
shoul d have put forward nore, because the truth is we
woul d have --

JUSTI CE SOTOVAYOR: Except that the district
court invited you to proffer that evidence that went to

t he appropri ateness of the remedy, so you didn't have to
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proffer it -- it viewed you as saying, we are no | onger
violating, constitutionally violating the Eighth
Amendment. Instead it said: We will take whatever you
have to proffer to show that the remedy is
| nappropri at e.

MR. PHILLIPS: All right. But Justice
Sot omayor, there is, to ny mnd at |east, a conplete
di sconnect in saying, |I'"'mnot going to tell you exactly
where the constitutional violation is today, we are not
going to get into that, we are just going to assune

there is a constitutional violation; now prove to ne

that the renmedy -- you know, what remedy will or wll
not work under those circunstances. It seens to ne the
exact opposite is the way to do it. You detern ne where

the constitutional violation is --

JUSTI CE SOTOVAYOR: \When does -- well, we'll
get back to Justice Kennedy's --

CHI EF JUSTI CE ROBERTS: Counsel, | see your
time is about to expire.

MR. PHILLIPS: Thank you, M. Chief Justice.

CH EF JUSTI CE ROBERTS: M. Specter.

ORAL ARGUMENT OF DONALD SPECTER
ON BEHALF OF THE APPELLEES
MR. SPECTER: Thank you, M. Chief Justice,

and may it please the Court:
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For 20 years, the overcrowding crisis has
caused prisoners suffering from psychosis and
life-threatening illnesses to |languish in their cells
because treatnent facilities have no room for them
Prisoners are commtting suicide at a rate tw ce the
nati onal average and nore than two-thirds of those
sui cides are preventable. The absence of --

JUSTI CE SOTOVAYOR: Are you tal king about
current figures or past? Tell us the date of the
figures?

MR. SPECTER: Sure. That's fromthe trial
court's opinion, Your Honor. That's fromthe record.

JUSTI CE SOTOVAYOR: That's what | thought.
How do you address your adversary's ﬁoint t hat the
adequacy of a renmedy can't be neasured unless you
measure the State of the situation at the tinme the
remedy is inposed?

MR. SPECTER: Well, | think, Your Honor,
there was massive anmobunts of evidence about the
constitutional violations that existed at the tinme that
the remedy was inposed. And if we -- | can point to the
jurisdictional statenment 1 appendi x, page 30a, the court
sai d: " Nonet hel ess, as we describe bel ow, fundanent al
unconstitutional deficiencies caused primarily by

overcrowdi ng continue to exist."
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JUSTI CE SCALI A: They didn't take any
evidence on the point, | thought.

MR. SPECTER: No, Your Honor. ' m sorry,
that's not correct, with all respect. They took massive
amounts of evidence up to the day of trial about all the
conditions as they relate to the renedy. And those
conditions were --

JUSTI CE SOTOVAYOR: Coul d you give us the
record?

JUSTI CE SCALI A:  Current conditions?

MR. SPECTER: -- were current as of the
time of the trial.

JUSTI CE SCALI A: What was -- what was your
friend tal king about when he said thét they rejected any
effort to show the current situation?

MR. SPECTER: Well, ny friend and | have a
di sagreenent, but | think Justice Sotomayor accurately
captured it. \Wat the three-judge panel said is: Look,
we're not going to -- you can't -- this isn't the place
for you to cone in and say everything' s fine,
everything' s constitutional.

What the three-judge court did say is: W
wi |l consider -- and they did, in fact, consider -- all
of the evidence fromthe State. They had experts from

the State, two of the prisons, in August 2008. Those
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experts wote reports, they testified, and they
testified about the conditions current. And one of
them fromthe nental health --

JUSTI CE SCALI A: That was in 2008.

MR. SPECTER: That was the tinme of the
trial, Your Honor. The discovery --

JUSTI CE KENNEDY: They had a cutoff date of
some two nonths before the trial.

MR. SPECTER: In August, and the trial
started in Novenber.

JUSTI CE KENNEDY: And that -- but before
that point, the experts that were -- had testified were
aware of the conditions that existed.

MR. SPECTER: Exactly, Yéur Honor .

JUSTI CE SCALI A: And when was the renmedy
I nposed?

MR. SPECTER: The renmedy -- well, the fina
order canme -- well, the close of evidence was in
Decenber of 2008.

JUSTI CE SCALI A: That was in the -- in the
one-judge court, in the district court, wasn't it?

MR. SPECTER: No, no. 1In the three-judge
court -- the three-judge court closed evidence in
Decenmber of 2008. We then argued the case after the

post-trial briefing in February of 2009. Then the Court
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cane out with the tentative decision about 20 days
| ater, and then in August of 2009, it issued the
183- page opi nion and the order

CHI EF JUSTI CE ROBERTS: Didn't you -- |I'm
sorry. Let me just keep track here.

The evidence was cut off when in 20087

MR. SPECTER: The trial closed in Decenber
of 2008, after all the parties had submtted all their
evidence. Then there was post-trial briefing for a
nmonth. Then we had argunment in February of that year.
And then a few weeks | ater, they issued a brief summary
of their conclusions in an attenpt to get the State and
the parties to settle the case.

CHI EF JUSTI CE ROBERTS: ?ou don't dispute
the statenent | have -- it's in the response to the
i ntervenors -- that between October 2006 and Cct ober
2010 the popul ation of the adult facilities declined by
14,832 i nmat es?

MR. SPECTER: | agree with ny friend
M. Phillips that the popul ation has declined by about
10, 000 prisoners. Most of that decline has been due to
transfer to out-of-State prisons, and true, there is --
sonme amount of it has been as a result of the marginal
i ncrease in good tinme credits, which the State el ected

to pursue on its own.
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JUSTI CE KENNEDY: What about the argunent
that there was evidence that should have been admtted
but that was not with reference to new construction?

MR. SPECTER: Well, | don't -- there was no
evidence that wasn't -- that was offered that wasn't
consi dered by the three-judge panel, Your Honor. They
considered all the evidence. Their 183-page opinion is
scrupul ous in considering all the evidence, both that
supported the order and they distinguished the evidence
and, in fact, made credibility determ nati ons based on
t he evidence that was contrary. But | --

JUSTI CE SOTOVAYOR: Coul d --

JUSTICE ALITO. |'m sorry.

Coul d you expl ai n what tﬁe connection is
bet ween the 137.5 percent figure and the constitutional
violations relating to the provision of nmedical care in
general and treatnment for -- for nmental illness?

My understanding of the 137.5 percent figure
is that that has to do with the total nunber of
prisoners in the -- in the systemin relation to design
capacity; isn't that right?

MR. SPECTER: That's correct, Your Honor.

JUSTICE ALITO Now, what does the ruling --
that doesn't speak to the nunber of personnel who are

available in the systemto attend to nmedi cal needs or
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mental illness. It doesn't speak to the extent of the
facilities that are available for those purposes. It
seens to be -- there seens to be a di sconnect between

those two. Could you explain why that is narrowy
tail ored?

MR. SPECTER: Yes, Your Honor. There was --
the Court made findings that 137.5 percent was the
maxi mum nunber of prisoners that -- of the capacity, of

t he design capacity of the prison, that the prison could

have that woul d enable the State to -- to have all those
t hings you just nmentioned -- staffing, facilities,

medi cati on managenent -- be effective, and reach the
actual prisoners who are ill, seriously ill.

JUSTI CE ALI TGO See, that's what | don't

understand. You can have a -- could you not have a
prison where the cells are somewhat crowded -- and 137.5
percent of design capacity is not -- is not
unconstitutional in itself, is it?

MR. SPECTER: No, it -- you could have --

it's a renmedy, Your Honor.

JUSTICE ALI TGO  You could have a prison
where the -- the cells thenselves are crowded, and yet
there are other facilities available for nedical care
and plenty of staff to attend to those things. So

what's the connecti on?
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MR. SPECTER: Well, that's -- that's -- and
you're right. If there were -- if the cells were
crowded but the prison had all the other facilities
avail abl e, then there m ght not be a problem You have
to -- well, I hope you can understand that in this case,
the prisons were built to double-cell the prisoners, but
they weren't built to provide 200 percent of healthcare
needs. So as soon as they started to double-cell these
prisoners, they could neet their literal housing needs
in the space of the cell, but they couldn't neet the
needs of their healthcare.

And that's why, Your Honor, the
137.5 percent figure is reasonable: Because the Court
went alnmost a third overcrowdi ng abo&e what all the
experts recomended.

JUSTI CE ALITO. But why order the rel ease of
around 40, 000 prisoners, many of whom perhaps the great
maj ority of whom are not going to be within the cl ass
in either of these lawsuits? Wiy order the rel ease of
all those people, rather than ordering the provision of
the construction of facilities for nedical care,
facilities to treat nental illness, hiring of staff to
treat nmental illness? Why not go directly to the
probl em rather than address what seens to be a different

I ssue al toget her?
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MR. SPECTER: Well, | have two responses to
that, and they are both a little separate.

The first point: It's inmportant to
understand that this is not a release order. It's a
popul ati on crowdi ng reduction order. The Court is not
ordering the State to throw open the gates of its doors
and rel ease people. They can reduce crowdi ng through
nore transfers to out of State. To your construction
point, if the State still chooses, it can construct new
facilities to increase the capacity, and the three-judge
panel said if you increase the capacity, you can
I ncrease the popul ati on.

The point about --

JUSTICE ALITO If all tﬁey do is to build
nore cells, they are not going to address the problem

MR. SPECTER: Exactly. So that goes to the
second part of your question, which is: Wy don't they
try other things, like ordering the prisons to hire nore
doctors, ordering better nedication managenent, all of
t hose kinds of things? And the answer to that is in the
appendi x to the Appellee's Coleman brief, which lists 70
di screte orders which the Col eman court, single-judge
Col eman court, tried over a period of 15 years, which
have proven singularly to be ineffective. And that is

why the court analyzed all those things; the trial court
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anal yzed all these things, and it nmade a finding of fact
t hat based on the statenents by the special master, by
the receiver's reports, and by the general horrendous
conditions that we have in these prisons, that those

di screte orders would not solve the problem And given
the | evel of harm --

JUSTICE ALITO. | still don't get it.

You're saying that they were ordered to do a variety of
things that directly address the problem and they didn't
conply. So as a --

MR. SPECTER: No.

JUSTICE ALITO In order to -- in order to
provi de some kind of renmedy we are going to order
sonet hing el se that doesn't address fhe probl ens t hat
t hese lawsuits aimat addressing.

MR. SPECTER: No, that -- no, Your Honor, to
the contrary, Justice Alito, we -- | think the court
bel i eves based on the facts that it found that this
woul d be an effective renmedy. AlIl of the testinony that
t hey heard from experts from Texas, from Pennsyl vani a,
from Washi ngton State -- all of whom had suffered, had
dealt with crowding in their prison systens, has said
t hat when you reduce the crowding, that's the critical
thing you have to do now, because unless you reduce the

crowdi ng, nothing else is going to work, and the Court
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found that that was exactly true.

Not hi ng el se over 20 years in one case, and
over 8 years in another case has worked. And all -- as
Justice Kennedy says, massive anpunts of evidence show
that the primary reason it hasn't worked is one singul ar
word, overcrowdi ng; and when you reduce overcrowdi ng the
prison will be able to operate and will be able to
provi de those services that it can't provide now, so the
doctors will have roomto be able to work, which they
don't have now.

There will be less prisoners, so officers
will be able to take them from one place to another to
get treatnment. There won't be so many | ockdowns, which
i nhibit care. \

JUSTI CE SOTOVAYOR: Counsel --

JUSTICE ALITO. That is a very indirect way
of addressing the problemand it has coll ateral
consequences. If -- if | were a citizen of California,
| would be concerned about the rel ease of 40, 000
prisoners. And | don't care what you termit, a prison
rel ease order or whatever the --

MR. SPECTER: Crowding --

JUSTICE ALITO -- term nology you used was.
I f 40,000 prisoners are going to be released, you really

believe that if you were to cone back here 2 years after
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that, you would be able to say, they haven't -- they
haven't contributed to an increase in crinme --

MR. SPECTER: Well --

JUSTICE ALITO -- in the State of
California? In the -- in the amcus brief that was
subm tted by a nunber of States, there is an extended
di scussion of the effect of one prisoner release order
with which | amfamliar, and that was in Phil adel phia;
and after a period of tine they tallied up what the cost
of that was, the nunber of nurders, the nunber of rapes,
t he nunmber of armed robberies, the nunmber of assaults --
you don't -- that's not going to happen in California?

MR. SPECTER:  Your Honor, this trial court
found based on 50 pages of its opinién, based on expert
testinmony, not only from our experts but fromthe
State's experts, fromthe intervenors' experts, they all
came to the unani mous conclusion that there are nethods
that -- by which you can reduce crowdi ng which will not
i ncrease crime in our State.

The Secretary of the Departnent of
Correction whose was the secretary at the tinme of trial
testified that he was in favor, for exanple, of
I ncreasing prisoner's good tinme credits. That's one way
to reduce crowdi ng.

And noreover, there was statistical evidence
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saying, |looking at all the other States that had reduced
their prison population over a period of about 15 years,
and they all canme to the same conclusion, all of those
studies canme to the sane conclusion, which is there is
no -- there is no increase in the crime rate.

CHI EF JUSTI CE ROBERTS: But that is not what
-- that is not what the three-judge district court
determ ned. The Prisoner Litigation Reform Act requires
that court to give substantial weight to adverse i npact
on public safety.

MR. SPECTER: Yes. Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: And when -- and then
it said to the State | ook, you cone up with a plan that
gets you to 137.5 in two years. \

MR. SPECTER: Yes, Your Honor.

CHI EF JUSTI CE ROBERTS: The State did, and
the State did not say -- enphatically did not say this
I's not going to have an adverse inpact on public safety.

MR. SPECTER. Right, but the --

CHI EF JUSTI CE ROBERTS: There is a problem

with a doubl e negative there. But -- and what the
district court said; it doesn't examne that. It said,
well, we're sure the State's not going to do anything

t hat has an adverse inpact on public safety. | am

| ooki ng at page 4a of the jurisdictional statenent.
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MR. SPECTER: Right. | know --

CHI EF JUSTI CE ROBERTS: And said -- and so
it did not make those determ nations, but the PLRA
requires it to determ ne that what it's ordering -- or
at | east gives substantial weight to the public safety
issue. So isn't that a basis for overturning the renedy

that's inposed here?

MR. SPECTER: | would respectfully disagree
with that and 1'll tell you why --
CHI EF JUSTI CE ROBERTS: | thought you woul d.

(Laughter.)

MR. SPECTER: At least it's respectful

(Laughter.)

MR SPECTER | will tell you why | think
that. The court exam ned all of the nmethods that are
commonly used and that the governor hinself has proposed
to reduce crowdi ng. The governor hinself wanted to
reduce the prison popul ation by 37,000. That was in one
of his legislative enactnents, and the secretary of
corrections testified that those proposals were safe.

CH EF JUSTI CE ROBERTS: Did he want to do it
within the 2-year period the district court ordered?

MR. SPECTER: Yes, Your Honor, he did. He
submtted legislation to the legislature for that, and

the | egislature wouldn't -- wouldn't take it. And the
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governor actually said, reacting to that, after a riot

at Chino which was partly -- at one of the -- Chino is a
prison in California. A riot, he said, and the quote:
"And the politicians in Sacranento have swept the
probl em under the rug.”

CHI EF JUSTI CE ROBERTS: Right. Right. No,
my -- nmy question is specifically with respect to the --
MR. SPECTER: "Il get to that.

CHI EF JUSTI CE ROBERTS: W th respect to the
t wo-year plan --

MR. SPECTER. Ri ght.

CHI EF JUSTI CE ROBERTS: -- and | would Iike
an answer to that.

MR. SPECTER: Yes.

CHI EF JUSTI CE ROBERTS: Because | | ook at
this record; | see that the district court didn't do
what with required by the Act with respect to the plan
that it's ordering. It just sinply said, oh, we're sure
-- I"'mthe State wouldn't do anything to hurt public
safety, after telling the State you have got to give ne

a plan in 2 years that gets to 137.5.

MR. SPECTER: Right. Well, | think all of
the -- it didn't -- it didn't analyze the plan, because
the court was trying -- well, there was no plan.

The Court, what they -- what the Court did
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was it said, we want to give the State the nmaxi mum
flexibility for comty reasons to determ ne how best to
remedy the constitutional violations.

Now on cert, then said -- they also said
that we're sure the State can do it in a safe way. But
it's not our job to -- the nethod.

CHI EF JUSTI CE ROBERTS: Well, they said
we're sure, because we trust -- I'mjust quoting from
4a: "We trust that the State will conply with its duty
to ensure public safety as it inplenments the
constitutionally required reduction.” The State is
saying it cannot neet the 137.5 in 2 years w thout an
adverse inpact on public safety.

MR. SPECTER: Ri ght. And the -- that's the
State's position --

CHI EF JUSTI CE ROBERTS: Ri ght .

MR. SPECTER: And had been the State's
position all along. The court's findings that a
popul ati on reduction of this nmagnitude were clear, and
they are not shown to be clearly erroneous here. They
-- the court said point blank that we -- we're -- it's
our finding that the State can reduce the population to
its current levels -- fromits current levels to 137.5
safely. They nmade that finding --

JUSTI CE SOTOVAYOR: Counsel, didn't
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the court --

MR. SPECTER: They haven't been shown to be
clearly ear erroneous. So they didn't have to | ook at
particulars. In an effort to give the State the maxi mum
flexibility, they wanted to allow the State to choose
the nethods that it wanted. |If the State -- if the
court had ordered --

JUSTI CE SOTOVAYOR: Counsel --

JUSTI CE SCALI A: Well, what do you nean they
can do it? OF course they could do it safely if they
built, you know, unpteen new prisons; but that's --

MR. SPECTER: But they can also do it
safely --

JUSTI CE SCALI A:  You knoﬁn that's pie in the
sky, that's not going to happen.

MR. SPECTER: No, it isn't, Your Honor,
because they can also do it safely by good tine credits.
They can do it safely --

JUSTI CE SCALI A: Doesn't good tine credits
let -- let people out who woul d not otherw se be out?

MR. SPECTER: Just a -- you know, the
evidence was at trial, and the court's finding about
t hat evidence was, and the State official so testified,
that giving prisoners good tinme credits is not a threat

to public safety.
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JUSTI CE SOTOVAYOR: Counsel. Didn't --

JUSTI CE KAGAN: Why wouldn't it have been
the better course, for the State -- for the Court to
say, you know, the State said it can do this in 5 years
wi t hout any public safety problenf

MR. SPECTER: Ri ght.

JUSTI CE KAGAN: So why don't we |et them
take those 5 years?

MR. SPECTER: Because, Your Honor, as
Justice G nshurg and ot hers have been saying before, the
constitutional violations have been ongoing for
20 years. We are dealing here with cases of |ife and
death and serious injury. And after all these years,
when they -- when they heard the evidence t hat said that
popul ati on could be -- and they made the findings which
the State doesn't argue are clearly erroneous -- when
t hey made those findings, that it could be reduced
safely, they had an obligation to provide a renedy that
woul d provide constitutionally adequate care in the
saf est manner possible -- in the quickest manner
possi bl e.

CHI EF JUSTI CE ROBERTS: | think --

JUSTI CE SOTOVAYOR: Counsel --

CH EF JUSTI CE ROBERTS: | think Justice

Sot omayor has been patient.
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JUSTI CE SOTOMAYOR: | have several questions
but I'"m not sure why -- you have not been responding to
Justice -- to the Chief Justice. Didn't the district
court discuss different safe ways of reducing the
popul ati on?

MR. SPECTER: Yes.

JUSTI CE SOTOVAYOR: And said, we are not
i mposi ng them because we want the State to do -- to
choose anong t henf

MR. SPECTER: Yes, Your Honor.

JUSTI CE SOTOVAYOR: As |'ve | ooked at the
State's final plan, | thought that they had in fact not
only accepted all of the recommendati ons but they added
a couple of additional renedies that\the Court had not
suggest ed?

MR. SPECTER: Yes, Your Honor.

JUSTI CE SOTOVAYOR: Is it a fair statenent
that the district, that the three judge panel was
saying, if you do these things that's their finding, you
can do it without affecting public safety, wasn't that
what they were saying?

MR. SPECTER: Yes, Your Honor, if | didn't
make that clear, | meant to.

JUSTI CE SOTOVAYOR: The second nore

i mportant question was goi ng back to sonething that
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Justice Scalia asked you, which was, you nade the
statenment that no one was stopped from proffering
evi dence about prison conditions up till two nonths
before the trial.

MR. SPECTER: Yes, Your Honor.

JUSTI CE SOTOVAYOR: So what evi dence was
excl uded?

MR. SPECTER:  Not hi ng.

JUSTI CE SOTOVAYOR: What point is the other
side making that they were excluded from maki ng?

MR. SPECTER: Well, as we said in our
briefs, Your Honor, there was no evidence that was
excluded, and in fact, the State's witnesses testified
about conditions. Some of the condifions current as of
the day of the testinony. So it was very current.
Not hi ng was excluded. That way, even if the Court nade
a ruling which was error, which we don't believe it was,
there was absol utely no prejudice.

JUSTI CE BREYER: What was the nunber? | was
puzzl ed about the same thing that Justice Sotomayor was.
| read on page 253 of the appendi x a concl usi on where
the district court said it is our conclusion that they
can reduce this by how many people. \What is it?

30,000 -- it's a lot.

MR. SPECTER: 35, 000.
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JUSTI CE BREYER: That this could be done
safely.

MR. SPECTER: Yes.

JUSTI CE BREYER: Precedi ng page, whatever
t hat was, 253.

MR. SPECTER: Ri ght.

JUSTI CE BREYER: There are about six pages
where they summari ze evidence from all Kkinds of
crimnol ogists that say, for exanple, there are 17,000
technical parole violators that are being sent to prison
who haven't committed additional crinmes and they could
per haps be released fromsone of the tinme that they're
spending in prison. Then they go on to this good tine,
whi ch woul d, | guess, lead to people\mho are 50 years
old or 60 years old who have been in prison for 40 years
woul d be rel eased at age 55 instead of age 75, | guess
there is sone category there.

MR. SPECTER: Yes, Your Honor.

JUSTI CE BREYER: Then they had several other
things. Okay. Now, what are sone facts about that?

MR. SPECTER: There was al so testinony that
the Departnment OF Corrections was using a risk
assessnent instrunent to identify the low risk
prisoners.

JUSTI CE ALI TGO Isn't it true that in one of
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the main prograns that was cited as providing a
saf eguard is evidence-based rehabilitation prograns?
MR. SPECTER: Yes, Your Honor. All the
wi tnesses fromthe State, the intervenors, the |ocal
W t nesses, our experts, they all found that those would
hel p reduce crime. And that they would be npst
effective if they were continued, but they would be
effective also if they were --
JUSTICE ALITO. What is the general record
on the success of rehabilitation efforts?
MR. SPECTER: Well, you can't say generally
because different programs have different records.
JUSTI CE ALI TGO  What did Congress think when

it enacted the sentencing formt?

MR. SPECTER: | don't know.
JUSTI CE KENNEDY: | have this question and
this goes just to renedy. | recognize the district

court has to be given considerable discretion.

It shows the 137.5 figure, halfway between
145 and 130.

MR. SPECTER: Yes, Your Honor.

JUSTI CE KENNEDY: | think that certainly the
Prison Litigation Reform Act neans that you have to, if
there is going to be a release order it nust be

rel easi ng the m ni mum anount .
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MR. SPECTER: Yes.

JUSTI CE KENNEDY: That will effect the
the remedy order. There was substanti al
on that 145 -- 145 percent woul d be

Doesn't the evidence indicate to you that

at | east 145 ought to be the beginning point, not 137.5?

make -- ther

MR. SPECTER: \Well --
JUSTI CE KENNEDY: And | understand -- may |

e were nore -- correct me if I am w ong,

there were nore experts that testified that 145 would

work then there were that 130 was necessary?

MR. SPECTER: No. | respectfully disagree

with the record, Your Honor. The 145 figure canme from a

report by the fornmer governor, Duke Majin, and a group

t hat he organi zed. And they said that they could

operate a crowded system at 145 percent of capacity.

And that figure was high, the district court found,

because it didn't take into account heal thcare needs.

It didn't take into account healthcare needs, which is

the i ssue at

i ssue here. Qur experts testified that

because it didn't take into account heal thcare needs,

130 percent
the strike t
own strike t

pr of essi onal

was the better nunber. It's the nunber that
eam had thought of. The adm nistration's
eam It's the nunber that these

experts believed would be sufficient to

57
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

remedy the popul ati on.

And back to my answer to Justice Alito's
question is, the healthcare facilities thensel ves were
built to provide services to only 100 percent --
heal t hcare services to only 100 percent of prisoners.

JUSTI CE KENNEDY: But the experts -- the
experts who were testifying were quite aware of the fact
that overcrowding related to the constitutiona
viol ations, that was their whole theory.

MR. SPECTER: Yes.

JUSTI CE KENNEDY: And any nunber of them
suggested that 145.

MR. SPECTER: | think there m ght have been
only one, one expert suggested 145. \I t hi nk nost, the
maj ority of the experts suggested 130. The court found
and it has not been challenged here as clearly
erroneous, that the weight of the evidence went to 130.
They wanted to do what you're saying, which was m nim ze
the intrusion and maxi m ze the population. So even
t hough they found, the Court had anple basis to issue an
order saying it should be 130, they said in an abundance
of caution and to give the State the benefit of the
doubt and to make sure, we are going to bunp it up an
extra 7.5 percent.

JUSTI CE KENNEDY: | see no evidence in the
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record that the State -- pardon ne, that your clients
said that 145 wouldn't work.

MR. SPECTER: | think --

CHI EF JUSTI CE ROBERTS: WMaybe you can
answer .

JUSTI CE SOTOVAYOR: Just the experts.

CHI EF JUSTI CE ROBERTS: WMaybe you can

answer, counsel, please.

MR. SPECTER: Thank you. M recollection of

the testinony was that our experts said it had to get
down to 130 in order for the other renedies to be
effective, Your Honor.

JUSTI CE SOTOVAYOR: The expert who gave the
1457 \

MR. SPECTER: Pardon ne?

JUSTI CE SOTOVAYOR: The expert who gave the
1457

MR. SPECTER: There was no expert -- well,
there was one expert who said maybe in the best of
circunstances it could get to 145. All the others
tal ked about 130 percent.

JUSTI CE SOTOVAYOR: Let's go to the one
who's used the 145 figure.

MR. SPECTER: He was a psychol ogi st, Your

Honor .
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JUSTI CE SOTOVAYOR: He was a what ?

MR. SPECTER: He was a psychol ogi st who has
expertise in prison healthcare.

JUSTI CE SOTOVAYOR: And did he say that 145
you coul d deliver healthcare?

MR. SPECTER: He was equivocal on that
point. He thought -- he said that at the outer reaches
it mght be true. But | want to enphasize that the
district court has allowed the State to conme back in at
any time to nodify its order and to nodify this
percentage point if the circunstances changed. So.

JUSTI CE G NSBURG:. M. Specter, there has
been at |east two significant changes. One is the good
time credit. The California Iegislafure did pass the
| aw t hat upped the good tinme credits, and al so
addressing the probationers and the parol ees, the
technical violators fromthe system Do you have any
I nformati on about what effect that |egislation was
passed January?

MR. SPECTER: It was passed, | think, |ast
year. And | think it went into effect in July of |ast
year, | believe, if that's what you are referring to.

JUSTI CE GI NSBURG. So do we know at all what
effect this has had?

MR. SPECTER: It has had a nmarginal effect
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on reduci ng the popul ation. There have been no reports
that it has led to an increase in crinme. But to get
back to ny earlier point, and your point,
Justice Kennedy, about the remedy and that it should be
the |l east intrusive possible. This order is set to take
effect over a two-year period and during that two-year
period, if M. Phillips is correct that the conditions
are constitutional and that they can deliver services at
145 percent, then the State is free to cone in and nake
a notion to bring those changed circunstances to the
court. And, if anything, this Court has been incredibly
sensitive to the needs and desires of the State. And it
was extrenely reluctant to end this order in the first
pl ace and it would bend over backmards to give the State
di scretion.

JUSTI CE KENNEDY: | don't see a finding by

the three judge Court that 145, is it, would not be an

he have efficacious renmedy. | know that it would for
137.

MR. SPECTER: Yes, Your Honor. | don't
think -- I don't think it's explicitly said 145, but |

think it discussed the 145 figure in the context of the
fact that it didn't provide for healthcare services. So
it discounted that a little bit and went down about

7 percent. But it came close to that figure, | believe.
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CHI EF JUSTI CE ROBERTS: Can | ask you a
hypot heti cal question that | know is not your case? But
l et's say you had the district court entering an order
saying: You have to bring it down to 137.5 in 2 years.
That will, as a practical matter, result in the release
of 40,000 prisoners.

The State cones back and makes a show ng
supported by experts saying: Look, if you give us 4
years, we can reach the figure w thout releasing any
prisoners. Do you think it would violate the Prison
Litigation Reform Act for the district court to say:
No, | want this done in 2 years, not 4 years, and we
just have to deal with the fact that there are going to
be 40,000 prisoners out on the streefs?

MR. SPECTER: Well, the Prison Litigation
Reform Act requires the court to give substantial weight
to the public safety inplications of its decision. So
under those circunstances, it's -- under those
hypot heti cal circunmstances, there is always the
possibility that in those cases, the degree of public
saf ety problenms m ght outweigh the harm

That -- as you said, that's not this case.
They found that we could do it. And they -- the
t hree-judge panel found that the State could reduce the

popul ati on safely. And there was no suggestion then in
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the record that this 2- or 4-year period would nake that
much of a difference.

You have to put the 40,000 or 35,000 figure
in context. California releases 120,000 prisoners every
year on parole. That's a |ot of prisoners. And the
findings of the district courts are, even when the
California increases the nunber of parolees in the
communi ties, that doesn't increase the crinme rate.

JUSTICE ALITO VWhat is the recidivismrate
for those parol ees?

MR. SPECTER: Well, it depends on the risk
of the parolee. The high-risk ones --

JUSTICE ALITG In general, what is the
recidivismrate? \

MR. SPECTER: Well, overall, the risk is
around 70 percent, but for lowrisk prisoners the risk
is 17 percent who reviol ate.

CH EF JUSTI CE ROBERTS: ' m sorry.
couldn't -- what was the first --

MR. SPECTER: The first nunmber when you take
all parolees, all together, it's 70 percent.

CH EF JUSTI CE ROBERTS: 7-07

MR. SPECTER: 7-0, because -- within three
years. That's what -- the situation we have now, and

that's the situation that the governor, the secretary,
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and the court described as a failure. Wth parole
reformyou could reduce that nunber in many ways, and
t he Court described how you could do that. But the

| owest - -

JUSTICE ALITO. VWhat is the lowest? |It's 17
percent.

MR. SPECTER: 17 percent, and California has
a risk assessnent instrument which the Court found --
whi ch the Court found could be used to make sure that
what happened i n Phil adel phia doesn't happen again. |If
| understand it --

JUSTICE ALITO  Well, | understood that of
the low-risk -- if only the lowrisk people are
rel eased, around 3,000 of them are géing to comm t
anot her crine.

MR. SPECTER: They -- but they don't have to
be released, first off. | want to make sure | enphasize
the point that this is a crowding reducti on neasure.

You don't have to release 30,000 prisoners.

JUSTICE ALITO. They don't have to be
released if you can build enough cells --

MR. SPECTER: O you can divert, or you can
| nprove the parole systemso that parole violators don't
commt so many crinmes. |If you offer rehabilitation

alternatives, if you provide a number of diversion into
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the community, there are a nunber of options short of
rel easing prisoners. And the 70 percent figure
concl udes --

JUSTICE ALITO. The 17 percent figure goes
exactly to ny concern. This is going to have -- it
seens likely this is going to have an effect on public
safety. And the experts can testify to whatever they

want, but you know what? |If this order goes into

effect, we will see. We will see, and the peopl e of
California will see. Are there nore crines or are there
not ?

MR. SPECTER: Well, if it's based on the

experience in other jurisdictions, the court found we

wouldn't. And | wanted to say -- to clarify one point,
Your Honor: The 70 percent figure includes -- doesn't
al ways include crimes. It includes |ots of technica

parol e violators. People who have m ssed their
appoi ntments, for exanple. So it's not as grave as sone
of the figures that are informed by the other side.
JUSTICE GINSBURG: Is -- is there any other
case where the prison reduction has been done under the
PLRA, or is this the first -- the first one?
MR. SPECTER: It's the first one to reach
this Court, obviously. There have been a few others

t hat have been resolved by consent, as | understand it,
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or not appeal ed, but just a few.

JUSTI CE BREYER: |Is there any evidence on --
| see their suggestions -- the technical parole
violators go el sewhere. The elderly and infirm
prisoners, some of them be released. The good tine
credits for ol der people were -- would have effect, be
I ncreased, and al so, hal fway houses and ot her kinds of
prison facilities which used to be called less -- |ess
physically restrictive punishnments, or taking the noney
you save and buil ding new prisons. Okay, that seens to
be the ganut.

Is there any evidence, statistically or
otherwi se -- because it used to be that States did rely
on hal fway houses. They relied upon\-- they relied upon
certain canps -- prison canps, for exanple -- and sone
of them were pretty tough. And there were a whol e range
of what used to be called internedi ate puni shnents.

MR. SPECTER: Yes, Your Honor.

JUSTI CE BREYER: All right. |Is there any
statistical evidence on the part -- on the point that
Justice Alito raised --

MR. SPECTER: Yes, Your Honor.

JUSTI CE BREYER: -- as to whether these did
or did not result in higher crinme rates?

MR. SPECTER: Well, the evidence was, and
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the Court found -- and again, it's not clear error --

t hat these prograns were nore effective than prison in
reducing recidivism and they were | ess expensive.

And -- and that's part of the reason why the three-judge
panel concluded that a reduction in the prison
popul ati on woul dn't increase crine.

CHI EF JUSTI CE ROBERTS: Counsel, one of the
thing that concerns ne about this type of institutional
reformlitigation is that the State is responsible for a
| ot of different things. What happens when you have
this case, another district court ordering the State to
take action with respect to environnental danmage,
anot her court saying you have got to spend this nuch
nore on education for disabl ed, anotﬁer court saying you
have got to spend this nuch nore on sonething else? How
does the State sort out its obligations?

Does it say: Well, I'll spend nore noney to
build prisons, but I wll violate this other district
court order saying | have to spend noney to build water
treatnment plants?

MR. SPECTER: Well, Your Honor, in this
particul ar case --

CHI EF JUSTI CE ROBERTS: | know you I|i ke your
particul ar case. You want the State to say: This is

where |'m going to put ny noney. But the point is that
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it's a budget prioritization that the State has to go
t hrough every day, and now it's being transferred from
the State |egislature to Federal district courts

t hroughout the State.

MR. SPECTER: Well, | believe the Federal
courts have an obligation to enforce the Constitution
and the | aws.

CHI EF JUSTI CE ROBERTS: No, no. | believe
that as well, Counsel.

VWhat |'m saying is that you have conflicting
orders fromdifferent district courts telling them You
have got to conply with the Constitution by spending
8 billion here and another court saying: | have got
anot her constitutional problem of ny\omm, and you have
got to spend 8 billion over there. What is the State
supposed to do in that situation?

MR. SPECTER: Well, ny sinple answer to your
question, Your Honor, and | don't nmean to be flippant,
but they're -- they have an obligation to follow the
Federal law, the constitutional |aw, and other |aws.

And if they are not, then the Federal court has an
obligation to i npose a renedy.

In this particular case, the State has a
choice. You can either incarcerate 140,000 prisoners in

a systembuilt for 80,000, or it can incarcerate a
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| esser number. If it chooses to incarcerate 148, 000
prisoners in a space built for 80, it's going to incur
certain obligations. And we believe, as | said in the
answer to Justice Breyer's question, that the State
coul d choose to use less restrictive punishnments,
alternative punishnents, get a better bang for their
buck, have nmore public safety.

But that's -- if we -- if the Court inposed
that kind of a rule, then the State would be here saying
iIt's -- it's violating comty provisions and maki ng
policy choices for the State which it shouldn't. |
believe in this case, the Court gave the State the
maxi mum degree of flexibility to nmake all the policy
choi ces surrounding -- surroundi ng tﬁe i ncarceration of
t hese prisoners. You just -- the Constitution prevents
the State fromincarcerating sonebody and then not
providing them the basic nedical care they need to
escape fromthe prison and not die before their sentence
is out. And that's what we have here.

Thank you.

JUSTI CE KENNEDY: |If you take the State's
concession that it can nmeet a goal in 5 years and the
Federal court order is 2 years, we are tal king about 3
years. |Is there any indication of how fast the State's

remedy would click in? Are we tal king maybe about a
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5 percent differential for the last 3 years, or --
MR. SPECTER: Well, there are a | ot of
things the State can do quickly. For instance, it can

reformits parole systenm it cannot re-incarcerate

technical parole violators. It can --
JUSTI CE KENNEDY: No, no. |'m saying,
assum ng -- conpare what the State concedes that it wll

do with what the Court has ordered it to do.

MR. SPECTER: The State -- well, | just want
to remnd you that the governor proposed to the
| egi sl ature that he reduce the prison population. He
said it could be done safely by the sanme anmount, roughly
37,000 prisoners in 2 years. So what the court found
was basically what the governor had Believed was safe.

The 5-year -- the 5-year period is |onger.
And the 5-year period is |onger because it takes tine to
construct the facilities that the -- that State wants to
construct. | believe that's the major difference
between the two renedies. But the other nethods, the
good tinme credits, parole reform diversion, those can
be inplemented very quickly, and those substanti al
reducti ons can be acconplished safely in that anmount of
time.

JUSTI CE SOTOVAYOR: So should the court have

said 2 years for everything but construction? Wuldn't
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t hat have been a nore narrowy tailored renedy?

MR. SPECTER: Well, the State --

JUSTI CE SOTOVAYOR: Except that they --

MR. SPECTER: | was --

JUSTI CE SOTOVAYOR: -- that there was going
to be no construction adequate, because there was no
money.

MR. SPECTER: Right. And the State has --
has really not put up the nobney to construct those new
prisons. This case has been on going since 2006 and
t hey have hardly constructed anything. Even if it was a
nore narrow renmedy, the court found that construction
woul dn't be a viable alternative. M tinme is up.

CHI EF JUSTI CE ROBERTS: fhank you, counsel.

M. Phillips, you have three mnutes |eft.

REBUTTAL ARGUMENT OF CARTER G. PHI LLIPS
ON BEHALF OF THE APPELLANTS

MR. PHILLIPS: Thank you M. Chief Justice.

Just a few points. First of all, with
respect to the state of the record and what was
proffered and what was not proffered, if you | ook at the
joint appendi x at 2085, there is a specific proffer that
I's made by the intervenors in that context -- or | nean,
|"msorry, there is a specific proffer made by the State

of the --
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JUSTI CE SOTOVAYOR: |'m sorry, what page was
t hat ?

MR. PHILLIPS: 2085, that is volune 6. And
it's at that point where the plaintiffs, the intervening
plaintiffs say we would |ike to put on evidence of
i nstitutional violations, and Judge Karlton says tw ce
this court has said, we will not receive that evidence.
You have made a clear -- as clear a record as you can

pl ease don't waste our tinme. And then |ater at 2338,

which is again in volunme 6, where we enter -- M. --

Desseinmer -- who is the assistant secretary of CDCR in
charge of healthcare, he specifically said -- 1've read
the -- declaration and it will not be received, to the

extent it says the State is in conplfance. So we have
made our efforts and we were rebuffed.

JUSTI CE SOTOVAYOR: |I'msorry; | don't know
what the declaration said. |Is the actual declaration in
the record sonmewhere?

MR. PHILLIPS: Yes, | believe the actual
declaration is in the record.

JUSTI CE SOTOVAYOR: All right.

JUSTI CE KAGAN. M. Phillips, sorry, but I'm
on a different subject. Does the State stand by its
representation that it can do this w thout any public
safety inpact in 5 years?
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MR. PHILLIPS: Yes. | nean, we nmade that
subm ssion to the court and we -- we believe that we
could conply with it. That said --

JUSTI CE KAGAN: That neans it's true.

MR. PHILLIPS: W --

JUSTI CE KAGAN: Not -- notw thstanding
budget -- econom c differences, budget differences?
MR. PHILLIPS: Well -- well, | nean the

plaintiff's counsel tal ks about all of the things that
you had can do, and if you -- if you |look at 70a of the
-- the jurisdictional statenment appendix, it
specifically says, there is a |line, above the |ine we
can inplenment, and that will get you about 16, 000
i nmat es and below the |ine you need fegislation i n order
to inplement these things. But the reality is that
anytinme you say you are going to rel ease 30,000 inmates
In a never conpressed period of time, | guarantee you
that there is going to be nore crinme and people are
going to die on the streets of California. | nean
that -- there is not way out of that particul ar box.
JUSTI CE KAGAN: But if they were 5 years you
think you could do it w thout any public safety inpact
In the way that you told the Court you coul d?
MR. PHI LLI PS: | think so, but I'mstill

concerned, because the district court in this specific

73
Alderson Reporting Company



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Official - Subject to Final Review

says: We have not evaluated the -- the safety inpact of
each of the State's -- of the elements the el ements of
the State's proposed plan, and it seens to ne they had
an obligation to do that.

The other point | want to make with respect
to Justice Kennedy's question is that there is not a
shred of evidence that 137.5 nakes any sense what soever.
That is a pulled out of the air number. Theirs was
aspirational. None of that is based on what is the
constitutional violation that exists at the tine you
adopt that particul ar percentage.

And it seens to me this is the entire
problemw th this -- this exercise, which is to say we
are going to fix this across the boafd, rat her than what
woul d make nuch nore sense, which is to evaluate these
matters facility by facility, to evaluate these matters
on various elenents discrete elenments of how you can
reduce the prison population, and to do it in -- in
conjunction with a receiver who is in place who can help
to inplement this in a very system c way and that w ||
get us to where we want to get to.

JUSTI CE SOTOVAYOR: So why didn't you give
the court that as your plan? The court gave you
absolute discretion to inplenment the plan that you

wanted; it said we don't want to do facility by
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facility, because we want you to figure out where you
need to inplenment.

So, your plan didn't do that; why? Either
in your 5-year plan or in your 2-year plan.

MR. PHILLIPS: Because the district court's
order said you are going to have to reach 137.5 percent
in two years, period. That's the categorical rule, and
the first time we went in to suggest sonething above 137
and a hal f, Judge Henderson said, "I'm not hearing
t hat . "

CHI EF JUSTI CE ROBERTS: Thank you, counsel.
M. Phillips, M. Specter.

The case is subm tted.

(Wher eupon, at 12:31 p.n{, the case in the

above-entitled matter was submtted.)

75
Alderson Reporting Company



Officia - Subject to Final Review

A 42:24 43:15 66:21 Appellees1:19 64:8
able19:2 45:7,7 449,14 Alito's58:2 2.7 35.23 assistant 72:11
45:9,12 46:1 addressing 44:15 | allow5:2 21:22 | Appelee's43:21 | assume 35:10
above-entitled 45:17 60:16 515 appendix 36:22 | assuming 70:7
1:12 75:15 adequacy 36:15 | allowed22:24 43:2154.21 assumption 28:6
absence 36:7 adequate 14:11 23:1 60:9 71:22 73:11 attempt 39:12
absolute 74:24 14:22 52:19 allowing 30:24 appointed4:19 | attend 40:25
absolutely 4:8 71.6 alternative 5:8 7:1516529:16 | 41:24
14:14 17:1 adhering 30:7 69:6 71:13 325 attention 20:21
25:19 54:18 administered88 | alternatives appointment attentiveness
abundance 58:21 | adminigration's | 64:25 6:17 177
accept 18:7 57:23 altogether 42:25 | appointments attitude 32:9
accepted53:13 admits 26:17 Amendment 65:18 August 7:24
access 33:13 admitted40:2 25:18 35:3 approach9:1 11:24 15:11
accommodate adopt 74:11 amicus 23:3,8,15 | approaching 8:9 18:25 30:9
21:20 adult 39:17 25:1 46:5 appropriate 3:21 | 37:2538:9 39:2
accomplish adversary's amount 32:7 23:18 27:1 30:6 | authority 17:13
25:15 36:14 39:23 56:25 34.20 3311
accomplished adverse47:9,18 70:12,22 appropriateness | available 40:25
70:22 47:24 50:13 amounts 36:19 34.25 41:2,23 42:4
accorded4:25 affidavit 23:16 375454 approvals27:14 | average 15.5,7
account 14:7 affirm 11:17 ample 58:20 2715 36:6
57:18,19,21 24:15 analysis29:24 approve 10:5,6,7 | avoid 14:17,19
accurately 9:10 | age 55:16,16 32:21 approved10:2 aware 38:13 587
37:17 ago 6.8 analyze 30:2 10:1028:19 A.B6:1811:25
achieving 20:16 | agreels5:2516:1 | 49:23 arbitrarily 30:9 12:1
acknowledges 39:19 analyzed19:1 argue 52:16 aml1:14 32
15:17 agreed17:25 43:25 441 argued38:24
act 18:13 20:7 ahead 3:245:22 | angry 13:23 argument 1:13 B
31:22 3418 22:14 annoyed34:18 2258347 |back52589,20
47:8 49:17 aim44:15 answer 10:18,18 6:13 35:22 8:2211:1113:1
56:23 62:11,16 | @med18:10 13:8 19:23,25 39:1040:1 13:1017:2,10
action67:12 air 74:8 20:4 31:17 71:16 27:3 32:3,20
actions 11:25 AL 1:4,7 43:2049:13 armed46:11 34:11 35:17
121 Alito11:19,21 58:2 59:5,8 ARNOLD 1.3 45:25 5325
actual 41:13 22:18,23,24 68:17 69:4 asked 10:20 582 60:9 61:3
72:17,19 23:2,11,14 anytime 73:16 28:1554:1 62:7
add 5:15 24:17 40:13,23 | anyway 18:7 asking 8:1529:1 | backwards 61:14
added53:13 41:14,21 42:16 | appealed66:1 29:22 bad 20:25
additional 13:6 43:14 447,12 | APPEARANC... | asks 27:23 balancing 14:6
28:15 33:16 44:17 45:1623 | 1:15 aspirational 74:9 | bang 69:6
53:14 55:11 46:4 55:2556:9 | Appdlants 1:17 | assaults46:11 | based32:21
address23:3 56:13 63:9,13 24,10 38 assessment 40:10 44:2,18
20:6 36:14 64:5,12,2065:4 | 71:17 32:1155:23 4712: 34, 14 65:12
76

Alderson Reporting Company




Official - Subject to Final Review

basic13:8 69:17 | blocked34:5 17:4,1322:10 | category 55:17 | choice 68:24
basically 5:19 board 74:14 267 27:20 cause7:11,12 choices69:11,14
70:14 box 73:20 45:18 465,12 99,16 15:20 choose51:5 53:9
basis48:6 58:20 | Breyer 95,15 49:360:14634 | 17:220:23 69:5
beginning29:3,9 | 10:1,4,9,12,17 63.7 64:7 6510 | 21:1229:6,24 | chooses43:9
57:6 11:3,14 19:10 73:19 30:4 69:1
behalf 1:16,18 25:22 26:16,19 | called25:12 66:8 | caused 36:2,24 | circumstance
2:4,7,10 3.8 54:1955:1,4,7 66:17 caution 58:22 30:8
35:2371:17 55:1966:2,19 |camps66:15,15 | CDCR 33.6 circumstances
belief 28:6 66:23 candidly 21:23 72:11 4:238:7,11,22
believe 16:12 Breyer's 69:4 24:3 cell 42:10 16:2517:8 18:7
45:25 54:17 brief 97 11:16 cap 18:8 cells 36:3 41:16 28:22 32:23
60:22 61:25 19:14 23:3,15 | capacity 8:18 41:22 42:2 3323513
68:5,8 69:3,12 23:21,2324:8,9 | 40:2141:89,17| 43:1564:21 59:20 60:11
70:18 72:19 2512711 43:10,11 57:16 | cert 504 61:10 62:18,19
73.2 30:13 39:11 captured37:18 | certain 24:16 cited56:1
believed57:25 43:21 46:5 care 82,8,12 66:15 69:3 citizen45:18
70:14 briefing 38:25 9:17,19,21 11:8 | certainly 9:18 claim8:16 20:15
believer 23.8 39:9 14:12,21 17:7 11:5 24:25 2555 | claimed 20:17
believes9:18 briefs5:7 23:8 32.7 33.6,7,13 56:22 clarified24:16
44:18 25:24 54:12 40:16 41:23 cetera 16:22 clarify 65:14
bend 61.14 bring 16:14 19:2 42:21 45:14,20 | challenged58:16 | class4:19,21
beneficial 34:10 29:1931:3329 | 52:1969:17 change4:107:17 | 18:11,14,16,16
benefit 58:22 61:10 624 cars 20:25 8:22.12:14 42:18
Berkeley 1:18 broken6:20 CARTER 1:16 | changed8:11 clear 11:17 31:22
best 95 14:8,10 | broom18:18 239377116 60:11 61:10 34:1350:19
14:24 29:25 buck 69:7 case 34,16 41,7 | changes 87 53:2367:1 72:8
50:2 59:19 budget 28:13 4:15,157:1,10 34:10 60:13 72:8
better 11:5 23:12 | 68:1 73.7,7 812,24 9:11 characterization | clearly 23:12
43:1952:3 build43:1464:21 | 11:182415:11 | 64 34:18 50:20
57:22 69:6 67:18,19 17:23,24 20:15 | charge 72:12 51:3 52:16
beyond 29:23 building 9:22 20:22 21:25 check 27:23 58:16
30:16 66:10 245,24 29:3 Chief 3:3,9 31:16 | click 69:25
big9:9,9,16 buildings 9:23 31:1338:24 35:18,20,21,24 | clients 59:1
19:11 25:14 built 28:19 42:6,7 | 39:1342545:2 | 394,14 47:6,12 | clinics 7:4 17:21
26:10 51:11 58:4 45:3 62:2,22 47.16,20 48:2 18:16
biggest 25:17 68:25 69:2 65:2167:11,22 | 48:10,21 49:6,9 | close6:23 19:25
billion8:1 9:22 bump 58:23 67:24 68:23 49:12,15 50:7 38:18 61:25
10:21,23 19:25 | burden31:11,13 69:12 71:10 50:16 52:22,24 | closed 38:23
2632711282 | 3123 75:13,14 53:3594,7 397
28:11 327 cases 35 29:2,9 62:1 63:18,22 | closest 29:9
68:13,15 C 32:1452:12 67:7,23 68:8 closet 18:18
bit22:1961:24 |[C2131 62:20 71:14,18 75:11 | dub 23:25
blank 50:21 Californial:4,18 | categorical 75:7 | Chino 49:2,2 Coleman4:21
3:1514:8,11,14
77

Alderson Reporting Company




Official - Subject to Final Review

32:17,20 43:21 | concerns 67:8 24.25 251 continued56:7 29:10,17,17,22
43.22,23 concession 69:22 | consistently 19:1 | contrary 40:11 30:1,6,7,8
collateral 45:17 | conclude 26:24 33:10 44:17 31:19 32:19
come 3:19 8:22 32:19 consists 23:15 contributed46:2 33:23 34:6,7,12
13:1,1019:25 | concluded67:5 | Constitution controlling 33:5 34:13,24 35:25
27:9,1037:20 | concludes27:1 16:1568:6,12 | convene 27:1 36:22 37:22
45:25 47:13 65:3 69:15 convened4:22 38:21,21,23,23
60:9 61:9 concluson5:14 | congtitutional 26:25 38:2541:7
comes62.7 11:7 255,9 51671112 convenes29:18 42:13 435,22
coming 34:16 46:17 47:3,4 9:19 10:14 11:8 | cooperation22:9 | 43:23,25,25
comity 50:2 54:21,22 14:12,13 15:16 | coordinates22:8 | 44:17,25 46:13
69:10 conclusons 17:3,4 21:12 core 13.7 47:7,9,22 48.15
commission 25:8 39:12 222 2516 262 | correct 4.3 22:21 | 48.22 49.16,24
commit 64:14,24 | concrete 5:23 26:16,1931:7,8| 2922374 49:25,25 50:21
committed17:1 6:13 31:12,20 32:10 40:2257961:7 | 51:1,752:3
55:11 conditions 19:20 32:12359,11 | Correction46:21 | 53:4,1454:16
committee28:13 37:6,7,10 38.2 35:15 36:20 corrections 54:22 56:18
committing 36:5 38:1344:4543 | 37:2140:15 17:14,16 21:21 | 57:17 58:15,20
commonly 48:16 54:14,14 61.7 50:352:1158:8 | 48:2055:22 60:961:11,11
communities conduct 25:20 61.8 68:14,20 | cost 46:9 61:17 62:3,11
63:8 confer 17:12 74:10 counsdl 6.7 62:16 64:1,3,8
community 65:1 | conferred5:3 congtitutionally 31:1533:14 64:9 65:13,24
compare 70:7 conflicting 68:10 24:22 35.2 34:8 35:18 67:1,11,13,14
complained confusing 30:13 50:11 52:19 45:15 50:25 67:19 68:13,21
23:19 Congress8:25 constraints 51:8 52:1,23 69:8,12,23 70:8
complete 35:7 19:7 21:3,18 16:22 59:8 67:7 68:9 70:13,24 71:12
completely 25:20 | 56:13 construct 43:9 71:14 739 12:7 73.2,23,25
compliance conjunction 70:17,18 71:9 7511 74:23,23
16:14 29:20 74:19 constructed couple53:14 courts 63:6 68:3
32:10,12 72:14 | connection40:14 | 71:11 course4:25 6:16 68.6,11
comply 16:13 41:25 construction’5:9 15:13 20:22 court's 36:12
20:9 44:1050:9 | connections 4:20 | 5:116:20 7:18 21.3,22 22:6 50:18 51:22
68:12 733 consent 7:16 7:21 8.1 10:3 25:21 51:10 755
comprehensive 65:25 11:6 194 27:21 | 523 credibility 40:10
275 29:19 consequences 28:7,20 33:13 | court 1:1,13 3:10 | credit 60:14
compressed 45:18 40:342:21438 | 311,13,2347 |credits12:14
73:.17 consider 37:23 70:2571:6,12 4:7 5.8 810,15 39:24 46:23
compromisell.7 | 37:23 contempt 10:20 81991111 51:17,19,24
concede 31:11 considerable 13:15 11:17 13:3,13 60:15 66:6
conceded31:7,8 56:18 context 9.2 23.24 | 15:15,22 168 70:20
concedes 707 considered40:6 23:2524:14,18 16:24 20:8,10 | arime 46:2,19
concern 655 407 61:22 63:4 22:12,15,21 475 566 61:2
concerned45:19 | consdering40:8 | 71:23 24:11,15 25:6 63:8 64:15
73:25 consistent 21:11 | continue 36:25 26:23,25 274 66:24 67:6
78

Alderson Reporting Company




Official - Subject to Final Review

73:18 death15:2 52:13 | 40:1048:3 discussion 46:7 E
crimes55:11 deaths 14:18 determine 30:2 | dispute 39:14 E2131,1
64:24 65:10,16 | December 38:19 | 35:14 484 50:2 | disregard 7:13 ear 51:3
criminologists 38:24 397 determined47:8 | distinguished earlier 282 61:3
55:9 decent 89,12 develop 16:8 40:9 early 4:18
criss5:1136:1 | deciding 20:9 developments district 3:13,22 | earmarked
critical 44:23 decision 8:19 30:10,11 4:6,7 810,15 27:19
crowded17:6 15:24 39:1 devised32.5 8:19 16:24 economic 737
41:16,22 42:3 62:17 diagnosis 33:24 17:2320:10 education 67:14
57:16 decisons 33:11 | die69:18 73:19 30:7,8 34:6,7 effect 25:3 46:7
crowding 43.5,7 | declaration difference 16:23 | 34:2338:21 57:2 60:18,21
44:22,23,25 72:13,17,17,20 | 25:14 30:24 47:7,22 48:22 60:24,25 61:6
45:22 46:18,24 | declaring 12:17 63:2 70:18 49:16 53:3,18 65:6,9 66:6
48:17 64.18 decline 39:21 differences73.7 54.22 56:17 effective 41:12
culture 7:13,17 | declined39:17 737 57117609623 | 44:1956:7,8
cure 5:16 10:13 39:20 different 27:3 62:11 63:6 59:12 67:2
181,326:2,9 decrease 33:17 32:22 42:24 67:11,18 683 | &fficacious 21:6
26:13 deferring 30:7 534 56:12,12 68:11 73:25 61:18
current 11:7,8,15 | deficiencies 67:1068:11 755 effort 37:15 51:4
36:9 37:10,11 36:24 72:23 diverson64:25 | gfforts 12:8
37:1538:2 degree62:20 differential 70:1 70:20 56:10 72:15
50:23,2354:14 | 69:13 difficult 21:15 divert 64:22 Eighth25:18
54:15 deliberate 25:19 | direction22:12 | doctors 43:19 35:2
currently 3:14 deliver 14:11,21 32:8 459 either 20:15,15
32:6 60:5 61.8 directly 42:23 doing 18:2 24:25 27:3
cut 15:11 30:9 density 11:9 449 dollars 7:25 42:19 68:24
396 Department disabled67:14 | DONALD 1:18 753
cutoff 30:22 387 | 17:14,1521:21 | disagree48:8 2.6 35:22 elderly 66:4
46:20 55:22 5712 doors 43.6 elected39:24
D dependent 27:14 | disagreement double 47:21 dement 25:18
D31 depends 4:14 37:17 double-cell 426 | dements 74:2,2
damage 67:12 20:1826:14 | disconnect 358 | 42:8 741717
date 30:17 36:9 63:11 41:3 doubt 32:18 diminated 25:20
38.7 describe 36:23 | discounted61:24 | 58:23 emergency
day37:554:15 | described9:11 | discovered9:17 | doubts21:25 12:17
68:2 24:17641,3 | discovery 30:16 | downward15:4 | emphasize 60:8
days 14:20 33:25 | description9:12 | 30:1833:22 dramatically 64:17
332525391 | design8:18,18 38:6 8:25 emphatically
dazed 14:20 18:8 40:20 41:9 | discrete 43:22 | dropped11:23 4717
deal 84 18:18 41:17 445 7417 12:13 employees21:1
282 62:13 desires61:12 discretion’56:18 | due 39:21 enable 41:10
dealing 7:6 18:19 | Desseimer 72:11| 61:15 74:24 Duke57:14 enacted6:19
29:12 31:20 details 5:23 discuss53:4 duty 21:4 50:9 56:14
52:12 determinations | discussed61:22 | D.C 1:9,16 enactments
dealt 44:22
79

Alderson Reporting Company




Official - Subject to Final Review

48:19 33:15,16 34:14 | experts 15:21 facts 29:1,12 finish11:20
enfor ce 68:6 34:24 36:19 25.2,4,25 3724 | 44:1855:20 finished28:8
enormous 28:21 372,524 3818 | 38:1,1242:15 | factual 13:8 first6:18 7.5,6

30:10,11 32:6 38:23 39:6,9 44:20 46:15,16 | fact-finding 9:1111:1 139
ensure 50:10 40:2,5,7,89,11 | 46:16 56:5 29:14 15:117:1918:2
enter 72:10 454 46:25 57:10,20,25 faillure 22.3 64:1 20:1021:11
entered31:21 51:22,23 52:14 58:6,7,1559:6 | fair 6:39:12 25:17 29:15,20
entering 62:3 54:3,6,12 55:8 59:1062:8 657 | 53:17 30:2 31:17 43:3
entertaining 57:558:17,25 | expire 35:19 fairly 21:2 61:13 63:19,20

34:14 66:2,12,20,25 | explain 235 familiar 46:8 64:17 65:22,22
entire 17:13,15 12:5,7 747 30:12 40:14 farther 11.5 65:2371:19

74:12 evidence-based 41:4 fast 69:24 75:8
entirety 8:16 56:2 explains 234 favor 46:22 fiscal 5:10
entitled 16:12 exact 35:14 explicit 19:7 February 38:25 | fix74:14
environmental | exactly 35:8 explicitly 61:21 39:10 flaws 21:24

67:12 38:14 43:16 extended 46.6 feces 14:20 flexibility 50:2
envisons 21:18 45:1 65:5 extent 41:1 Federal 18:12 51:5 69:13
equity 92 27.4 | examine 20:11 72:14 20:8 68:3,5,20 | flippant 68:18

31:20 47.22 extra 58:24 68:21 69:23 focus 15:23
equivalent 11:6 | examined48:15 | extraordinarily |federalism13:8 | follow68:19
equivocal 60:6 example 19:15 3:18 14:2 footnote 27:12
erroneous 50:20 46:22 559 extraordinary fewer 7:4,7 18:9 27:13

51:3 52:16 65:18 66:15 3:124:24 53 fighting 13:18,21 | force 25:7

58:17 excluded54:7,10 | 6:2217:12 13:22 formal 30:24
error 29:22 54:13,16 extreme 31:25 figure 40:15,18 | format 56:14

54:17 67:1 Excuse5:6 extremely 61:13 | 42:1356:19 former 57:14
escape 69:18 exercise 74:13 57:13,17 59:23 | forth 33:23
ESQ1:16,18 23 | exist 5:13 36:25 F 61:22,25 629 | forthcoming

26,9 existed4:17 facilities5:15 63:3652,4,15 | 27:16
essentially 29:11 | 36:20 38:13 6:21781821 | 751 forward 27:21
et 1:4,7 16:22 exists 74:10 19:18,19 28:22 | figures 36:9,10 31:334:16,21
etched 285 expect 33:10 30:1536:4 65:19 found 44:18 45:1
evaluate 74:15 | expectation 391741211 | fjle24:8,9 46:14 56:5

74:16 27:20286,16 | 412342321 | filed23:21,23 57:17 58:15,20
evaluated11:1 | expenditures 42224310 | final 38:1753:112 | 62:23,24 64:8,9

74:1 12:2 583 66:8 70:17 | finalized29:18 65:13 67:1
eventually 18:24 | expensive67:3 | facility 17:14 find 19:10 70:1371:12
everybody 17:25 | experience 28:1974:16,16 | finding 44:1 frame 16:11

25:2529:19 65:13 1425751 50:22,24 51:22 | frankly 4:16
everything's expert 21:8 fact6:52521:23 | 531961:16 | free61:9

37:20,21 46:14 574 22:4 29:25 315 | findings 20:4 friend 37:14,16
evidence 10:12 58:1459:13,16 | 37:2340:10 41:7 50:18 39:19

10:18,1919:12 | 59:18,19 44:1 53.12 52:15,17 636 | full 9:4

31:4 32:24 expertise 60:3 5413387 fine 24:19 37:20 | function18:17

61:23 62:13
80

Alderson Reporting Company




Official - Subject to Final Review

fundamental 25:2327:3 29:6 | grave 65:18 high12:1257:17 | 41:1 42:22,23
7:10,17 8:24 30:16 31:25 great 84,7 42:17 | higher 66:24 ilInesses 36:3
10:25 16:22 32:3,2042:23 | greater 31:3 highway 20:24 immediate 13:3
17:6 18:23 55:13 59:22 ground 6:20 20:24 impact 47:9,18
29:13,15,21 66:4 68:1 group 57:14 high-risk 63:12 47:24 50:13
36:23 goal 69:22 group's19:14 hip 33:4 72:2573.22

funded28:11 goes10:24 12:8 | growing 5:21 hire 43:18 741

futile 34:18 14:2 30:25 guarantee73:17 | hiring 5:136:23 | impediment

43.16 56:17 guess55:14,16 42:22 21:13
G 65:4,8 guest 21:1 hit 12:19,24 13:2 | implement 5:2

G11623931 |going3:2412:19 | guidance22:7 | homicides15:6 12:23 16:9
377116 12:2513:34 | gun22:12 Honor 14:25 73:13,15 74:20

gambit 10:23 14:16,17,19,20 23:1736:12,18 | 74:24752

gamut 66:11 14:21,22 17:20 H 37:3386,14 | implementation

gates43.6 18:1,1 22:13,13 | half 75:9 40:6,22 41:6,20 | 21:14

general 40:17 22:1427:21 halfway 56:19 42:12 44:16 implemented
44356:9 6313 | 287,14 29:5 66.7,14 46:1347:11,15 | 5:1916:5 189

generally 29:10 | 31:24358,10 |hammer16:23 48:2351:16 70:21
31:1456:11 351037:19 | hand 13:16 52:953:10,16 | implementing

getting 10:20 42:18 43:15 happen9:25 53:22 54:5,12 276

Ginsburg41,4,5 | 44:132545:24 | 11:1225:23 55:18 56:3,21 | implements
491012625 | 46124711823 | 269111222 | 57:1359:12,25 | 50:10
79,2086,13 51:15 53:25 46:12 51:15 61:20 65:15 implications
1251717184 |  56:2458:23 64:10 66:18,22 67:21 | 62:17
18:14,222320 | 62:1364:14 happened33:18 | 6g:18 important 13:11
2718,24281,12| 6556 67:25 64:10 hope 11:2 42:5 15:9 24:13 43:3
28:2330:12 69:2 71:5,10 | happens67:10 | hopefully21:19 | 53:25
31:101832:13 | 73:16,18,19 | harm44:6 62:21 | horrendous 9:10 | impose68:22
52:1060:12,23 | 74:14 75:6 health7:882,12 | 9:1319:1344:3 | imposed21:4
65:20 good 12:14 39:24 | 11:817:16 hotel 20:23,25 24:24 36:17,21

Ginsburg's3L:17 |  46:2351:17,19 | 19182239 | houses66:7,14 38:16 487 69:8

give 5:23 6:13 51:24 55:13 26:21 32:7 housing 42:9 imposing 53:8
93 11:2 265 60:13,15 66:5 3313383 huge 30:23 impossible 8:12
2814378479 | 7020 healthcare 42.7 | human26:10 improve 64:23
49:20 50:1 51:4 | gotten5:11 42:1157:1819 | hundreds 7:25 | improvement
58226114 | governor 1:3 57:21583,5 | hurt 49:19 13:17 15:8
62:8,16 74:22 26:2028:17,17 | 60:3,561:23 | hypothetical improvements

given4:235:18 48:16,17 49:1 72:12 62:2,19 315
75 11:25 15:15 57:14 63:25 hear 3:3 24:11 |nappr op”ate
16:8,21 44:5 70:10,14 heard 44:20 | 355
56:18 governor's12:16 | 52114 ideal18:8 incar cerate

gives485 25:8.8 hearing 75:9 identify 55:23 68:24,25 69:1

g|V|ng 51:24 govef nor-da:t hdp 33:11 56:6 ill 17:5 18:19 |n0arcerated

g089,2017:2,10 | 2818 74:19 41:1313 314
20:9 22:15,15 Henderson75:9 |illness40:17

81

Alderson Reporting Company




Official - Subject to Final Review

incar cer ates insisted 24:22 judges20:3 29:2 45:16,23 46:4 58:2561:4,16
14:12 inssting 31:25 29:8 34:19 47:6,12,16,20 69:21 70:6
incar cer ating inspection 30:19 | July 60:21 48:2,10,21 49:6 | Kennedy's 35:17
69:16 instance 11:1 jumped22:12 499,12,1550:7 | 746
incar ceration 20:10 25:17 jurisdictional 50:16,25 51:8,9 | killing 19:18
69:14 29:2030:2 703 | 24:4 36:22 51:14,19 52:1,2 | kind 24:18 30:1
incdude 65:16 instituted32:15 47:2573:11 52:7,10,22,23 33:11 44:13
includes65:15 ingtitutional 67:8 | jurisdictions 52:24,24531,3| 699
65:16 72:6 65:13 53.3,7,11,17 kinds 43:20 55:8
increase 39:24 ingrument 55:23 | Justice 3:3,9 4.1 53:2454:1,6,9 66:7
43:10,11,12 64:8 4:3,5,9,10,12 54:19,20 55:1,4 | know7:24 10:15
46:2,19 47:5 interest 14:8,10 5.6 6:7,12,25 55:7,19,25569 | 12:1314:5,5
61:2 63:8 67:6 |interests21:20 7:9,20 86,13 56:13,16,22 16:2,21 19:4
increased7:18 21:21,22 8:20,24 95,15 57:2,8 58:2,6 237 247,10
66.7 interim3L:4 10:1,4,9,12,17 58:11,2559:4,6 | 25:2327:22
increases 637 intermediate 11:3,14,19,21 59:7,13,16,22 29:1,11 31.9
increasing 46:23 | 66:17 12:5,18,22 60:1,4,12,23 33:17 35:12
incredible17:16 | interpret 18:6 13:18,21 14:3 61:4,16 62:1 48:1 51:11,14
incredibly 61:11 | intervening 72:4 14:10,16,23 63:9,13,18,22 51:21 524
incur 69:2 intervenors 31:2 15:10,13,19,25 64.5,12,2065:4 | 56:15 60:23
independent 39:16 46:16 16:6,10,16,21 65:20 66:2,19 61:18 62:2 65:8
30:3 56:4 71:23 17:11,17 184 66:21,23 67:7 67:23 72:16
indicate 57:5 Intervenor's 18:14,22 19:10 67:23 68:8 69:4
indication 69:24 34:8 20:14,20 21:25 | 69:21 70:6,24 L
indifference intrusion58:19 22:18,22,24 71:35,14,18 | lack 17:7
25:19 intrusive 61:5 23:2,11,14,20 72:1,16,21,22 | language 21:12
indirect45:16 | invited8:21131 | 24:17252,7,11| 734,6,21 746 |languish36:3
individual 17:13 | 34:24 25:2226:16,19 | 74:2275:11 larger 19:3
ineffective 43:24 | involved 29:2 27:8,24 28:1,12 Laughter 48:11
infection19:20 | issue 7:10 19:1 28:22,24 30:12 K 4813
infirm 66:4 33:14 42:25 31:6,10,15,16 |Kagan16:6,11 |law234 29:25
information12:5 | 48:6 57:20,20 31:17,1832:13 | 28:2452:2,7 60:15 68:20,20
28:16 60:18 58:20 33:14,21 34:4 72:22°734,6,21 | laws 68:7,20
informed65:19 | issued3:1239:2 | 34:23356,16 | Karlton72:6 lawsuits 42:19
inherent 4:17 39:11 35:17,18,20,21 | keep24:14345 | 44:15
inhibit 45:14 issues 23:4 35:2436:8,13 | 395 lead 55:14
initial 13:12 37:11,8,10,13 | keeps5:21 leap 22:14
initially 11:13 J 37:17 38:4,7,11 | Kennedy 15:13 | leapfrogged3:23
injury 52:13 January 60:19 38:15,20 39:4 15:19,25 16:16 | led61:2
inmate 7:13 job50:6 30:14 40:1,12 16:2117:11 left 71:15
inmates3:14 joined33:3 40:13,23 41:14 20:14,20 21:25 | legal 29:22
32:1 39:18 joint 28:13 71.22 41:21 42:16 25:2,7,11 31.6 | legidation48:24
73:14,16 judge 3:1317:23 43:14 44:7,12 38:7,11 40:1 60:18 73:14
inquiry 30:5 33:1553:18 44:17 45:4,15 454 56:16,22 | legidative 28:13
61:17 72:6 759 57.2,858.6,11 48:19
82

Alderson Reporting Company




Official - Subject to Final Review

legidature 5:10
9:2310:2 11:25
12:1 26:3 48:24
48:2560:14
68:3 70:11

length4:13

lesser 69:1

let's 59:22 62:3

level 13:6 44.6

levels 9:19 11:9
11:16,23 50:23
50:23

life52:12

life-threatening
363

limit 13:4

limited18:16

line 73:12,12,14

listening 28:25

lists43:21

literal 42:9

literally 7:24

litigation 18:12
20:7 245 31:22
47:8 56:23
62:11,15 67:9

little 22:19 43:2
61:24

local 56:4

lockdowns 45:13

logical 4:25

long 24:11

longer 4:11 8:11
31:1335:1
70:15,16

long-time 23:8

look 6:15 9:21
15:1 18:25
19:10,17,21
22:1337:18
47:1349:15
51:362:8 71:21
73:10

looked19:12,22

19:2253:11
looking 20:23
2711 29:23
47:1,25
lot 12:2 26:7
54:24 63:5
67:10 70:2
lots 65:16
low55:23
lowest 64:4,5
low-risk 63:16
64:13,13

M

magnitude 50:19

main 56:1

Majin 57:14

major 70:18

majority 42:18
58:15

making 5.5 23:24
34:1954:10,10
69:10

management
41:12 43:19

manner 52:20,20

MARCIANO
1.7

marginal 39:23
60:25

mark 12:19,25

massive 21.7
36:19 37:4 454

master 4:21 6.1
7:217:2319:24
22:8 23:23 24:8
33:3,6 44:2

matter 1:12 9:2
9:19 12:7 625
75.15

matters 74.16,16

maximize 5:14
58:19

maximum 41:8
50:1 51:4 69:13

mean 8:16 9.3
12:1515:1 167
16:11 17:4,22
20:1921:2,10
21:24 23:10
24:9 25:4,23,24
26.6,10 28:1
51:9 68:18
71:2373:1,8,19

means 5:24 21:5
56:23 73:4

meant 53:23

measure 36:16
64:18

measur ed 36:15

medical 8.8 17:7
17:16,21 18:20
19:19 33:6
40:16,25 41:23
42:21 69:17

medication41:12
43:19

meet 42:9,10
50:12 69:22

member 34:12

mental 9:11
19:17 22:39
38:340:17 41:1
42:22,23

mentally 17:5
18:19

mentioned41:11

met 13:15

method 50:6

methods 46:17
48:1551:6
70:19

million 27:9,10
2717

millions 7:25

mind 24:11,14
357

minimize 58:18

minimum 3:18

56:25
minutes71:15
missed65:17
mistake 33:2
mixed 29:25
modify 60:10,10
moment 20:21

21:25 25:23
money 7:21 10:8

26:1,7 27:13,21

28:7,14,18 32.7

66:9 67:17,19

67:2571.7,9
month 39:10
months 29:16

38.8 543
motion 10:21

13:1529:17

61:10
motivated 24.7
movement 22:11
moving 8:10

28:20 32:8
multibillion-dal...

10:3
murders 46:10

N

N21131
narrow71:12
narrowly 27:2
41:4 71:1
national 36:6
necessary 18:10
57:11
need5:16 10:9
10:10 20:24
25:15 26:1
30:18 69:17
73:14 752
needed 16:2,7
needless 14:17
needs 40:25 42:8
42:9,11 57:18
57:19,21 61:12

negative 47:21
neither 18:10
never 5:22 20:16
73:17
nevertheless
10:2 13:11 19:6
new26:8 40.3
43:.951:11
66:10 71.9
newer 32:15
newspaper 26.6
note 28:3
notion 34:16
notwithstanding
13:16 73:6
November 1:10
38:10
number 12:15
20:24 21:1
40:19,24 41:8
46:6,10,10,11
46:11 54:19
57:22,22,24
58:11 63:7,20
64:2,25 651
69:1 74:8
numbers 7:18
194

©)

02131

object 16:18
24:10

objected31:1

objecting 13:25

objection7:16

obligation14:13
52:18 686,19
68:22 74:4

obligations 67:16
69:3

obvious 19:17

obvioudy 4:13
10:21 16:12
23:10,18 24:19

83

Alderson Reporting Company




Official - Subject to Final Review

27:3 3217 38:1839:340:9 | 19:1427:12 14:12,19 18:20 4:3,8,12 6:3,10
65:24 42:16,194345| 36:2247:25 19:18 42:20 6:15 79,23
October 39:16 44:12,12,13 54:21554 721 | 437 51:20 8:13,239:14
39:16 45:21 46:7 pages20:3 46:14 | 54:2355:14 10:1,7,11,15
offer 64:24 56:24 57:3 55.7 64:1365:9,17 10:19 11:14,20
offered40:5 58:21 59:11 pane 4:22 8:21 66.6 73:18 11:22 12:11,21
officer 17:18 60:10 61:5,13 12:23 26:24 percent 6:24 13:7,20 14:1,5
officers 45:11 62:3658 67:19 | 37:18406 8:17 134 155 14:14,24 15:14
official 51:23 69:23 73:14 43:1153:18 15:7 188 27:2 15:18,25 16:10
oh 6.7 49:18 75.6 62:24 675 40:15,18 41:7 16:20 18:4,22
Okay 9:12310:9 |ordered21:5 pand's 26:12 41:17 42.7,13 20:6,18 21:10
55:20 66:10 44:8 48:22 517 | paragraphs 97,8 | 57:4,16,22584 | 22:2223:1,7,12
old 55:15,15 70:8 9:12 585,24 59:21 23:17 24:2 254
older 66:6 ordering42:20 | pardon59:1,15 61.9,25 63:16 25:10,13 26:14
ones63:12 43:6,18,19 484 | parole 55:10 63:17,21 64:6,7 | 26:18,23 27:17
one-judge 38:21 49:1867:11 63564:1,23,23| 652,4,1570:1 2725 284,15
ongoing 52:11 orders 4:6 16:14 65:1766:3704 | 756 28:24 29:13
on-line 19:12 20:11,1243:22 | 705,20 percentage 13:2 30:14,23 31:18
open21:15 23.9 445 68:11 parolee63:12 60:11 74:11 32:17 33:20
436 ordinary 31:19 | parolees60:16 | perfect 18:2 34:3,6 35:6,20
opening 10:23 organized57:15 63.7,10,21 perfectly 15:24 39:20 617
349 originally 19:5 part 21.8 22:14 | period 3:156:16 71:15,16,18
operate 7:8 ought 30:1 32:20 | 24:5,1343:17 7241219136 | 723,19,22731
17:22 20:13 57:6 66:20 67:4 13:14 21:7 314 | 735,8,24 755
45.7 57.16 outcome 26:25 particular 3:16 3224323469 | 7512
opinion 20:2 outer 60:7 3:254:1583 47.2 48:22 61.6 | physically 66:9
36:12 39:3 40:7 | outside 5:17 6:1 11:18,24 24:20 | 617 63:1 70:15 | pictures19:13
46:14 574 18:18 24:24 27:19 70:16 73:17 19:13
opportunity 5:2 | outweigh 62:21 28:2267:22,24 | 757 pie51:14
94 16:13 out-of-State 68:23 73:20 permissible21:6 | piece 27:8
opposed 13:24 39:22 74:11 24:23 place 6:18,21 7:4
30:6 34:11 out-of-time 24:8 | particularly 3:17 | perplexing22:20 | 7:1410:5 135
opposite 35:14 24:9 6:17 30:5 persists 15:16 194 20:11 274
option5:12,12 overall 63:15 particulars 51:4 | personnel 17:22 275324 37:19
options 65:1 over crowding parties39:8,13 18:17 19:3 45:12 61:14
oral 1:122:2,5 62719916 | partly49:2 40:24 74:19
37 35:22 15:19,20 17:3 | pass60:14 per spective plainer 31:23
order 3:12,16,19 20:22 21:5 30:3 | passed 60:19,20 10:25 A7
322518817 36:1,25 42:14 | patient 52:25 Petitioners 1.5 | plaintiff 31:24
11:18 133 45.6,6 58.8 penal 3:154:17 | phase4:15 plaintiffs 21:20
16:24 19:8 overturning 48:6 | pending 4:2 Philadelphia 30:15,20 72:4,5
20:15 22:16 Pennsylvania 46:8 64:10 plaintiff's 73:9
24:23 25:15 P 44:20 Phillips 1:16 23 | plan9:18,18,22
31:21329,23 | P31 people 7:4,7 2936,7941 | 13221699
page 22 9:7,11
84

Alderson Reporting Company




Official - Subject to Final Review

27529:19326 | 50:15,18 70:11 74:18 proclamation provisons 69:10
47:1349:10,17 | possibility 62:20 | prisoner 19:8 12:16 psychologist
49:21,23,24 possible 12:18 22:16 32:22 professional 59:24 60:2
53:12 74:3,23 52:20,21 61:5 46:7 47:8 57:25 psychosis 36:2
74:24 753,44 | podt-trial 33:18 | prisoners 18:12 | proffer 33:15,23 | public47:10,18
plants 67:20 38:2539:9 20:721:931:21 | 34:17,24351,4| 47:24485
Plata1:7 3.4 4:19 | potential 7:6 36:2,5 39:21 71:22,24 49:19 50:10,13
29:3 32:25 potentially 32:1 40:2041:8,13 | proffered33:19 51:2552:5
play 22:14 32:25 | powers 4:24 5.3 42:6,9,17 4511 71:21,21 53:20 62:17,20
played22:17 practical 62:5 45:20,24 51.24 | proffering 54:2 65:6 69:7 72:24
please 3:10 preceding 15:6 55:24 58:5 62:6 | program 10:3 73.22
35:2559:8729 | 554 62:10,14634,5| 165 publicly 26:20
plenty 41:24 precisely 18:5 63:16 64:19 programs 26:8 pulled74:8
PLRA48:3 preudice 54.18 65:2 66:568:24 | 56:1,2,1267:2 | punishments
65:22 premature 3:18 69:2,15 70:13 | progress55,20 66:9,17 69:5,6
point 3:19 11:2 present 23:9 prisoner's 46:23 73 purpose12:16
12:1013:8 14:2 | presentation prisons 17:5 project 289,12 27:19
14:21 159,14 24:20 22:15 26:22 projects28:8,8 | purposes41:2
15:22 16:16 presentations 33:21 37:25 promote 33:7 57:3
17:11,21 1823 | 23:22 39:22 42:6 prong 25:19 pursue 39:25
22:4 34:15 presume 33:22 43:18 44:4 proper 23.6 put 6:18 7:4,14
36:14,21 37:2 | pretrial 33:19 51:11 66:10 properly 7:15 135 23:25
38:12 43:3,9,13 | pretty 11:23 67:18 71:10 proposal 13:12 24:17 34:21
50:21 549576 | 19:13238 private 17:12 proposals 5.9 6336725719
60:7,11 61:3,3 66:16 probably 3:20 12:24 48:20 725
64:18 65:14 preventable 36:7 | probationers proposed 19:5 puzzled54:20
66:20 67:25 prevents 69:15 60:16 48:16 70:10 p.m75:14
72:4 74:5 primarily 36:24 | problem5:229:9 | 74:3
points 71:19 primary 21:12,13 | 9:1315:13 proposition 21:8 Q
policies 14:6 29:2430:4 455 |  18:1920:22,25 | prove 35:11 qualified19:3
policy 69:11,13 | principal 15:20 26:10,11,13,16 | proved31L:4 quality 33:12
politicians 49:4 15:20 26:2129:7,13 | proven43:24 quantity 33:12
population5:21 | prior 23:5,5 32:1842:4,24 | provide 7:17,18 | quarrel 24:19
659:2011:9 | prioritization 43:15 4459 7:19,20 9:17,19 | question 8:25
11:16,2312:3,8| 681 45:17 47:20 18:20 33:11 10:2511:12,13
12:917:19,20 | prison41:9,9,16 | 4955256814 | 4274413458 | 1510163
18139:17,20 | 41:2142:3 74:13 45:852:1819 | 21:1522:25
435,12 47:2 44:22 457,20 | problems 4:16 58:4 61:23 29:2531:17
48:1850:19,22 | 47:2481849:3 | 18:2029:15 64:25 32:1043.17
52:15535581 | 54:355:10,13 32:2144:14 | providing 22:4 49:7 53:25
58:19 61:1 55:15 56:23 62:21 561 69:17 56:16 38:3 62:2
62:25 67:6 60:3 62:10,15 | proceed21:16 | provision82 68:18 69:4 74:6
70:1174:18 65:21 66:8,15 | process3:19 17:16 335 questions 53:1
position 20:2 67:2,569:18 6:2322:16 40:16 42:20 | quickest 52:20
quickly 70:3,21
85

Alderson Reporting Company




Official - Subject to Final Review

quite24:5 31:22 | received 72:13 437 44:23,24 | released 32:2 representations
58:7 receiver 4:19,20 456 46:18,24 45:24 55:12,16 23:22
quote 30:4 49:3 4:24 5:2,19,25 48:17,18 50:22 64.14,17,21 required18:12
quoted24:1 6:4,5,16,18,22 54:23 56:6 66:5 49:17 50:11
guoting 50:8 721485944 | 6224642 releases 63:4 requirements
95,1510:11,20 | 70:11 74:18 releasing56:25 | 20:8
R 10:22 11:4,15 | reduced34:1 62:9 65:2 requires47:8
R31 16:4,7,817:11 | 47:152:17 relied 66:14,14 48:4 62:16
raised66:21 17:24 18:6 reducing 6:2 relief 8:14 requiring 3:13
range 66:16 21:22 22:8,19 17:19,25534 | rdigious 19:14 | resolved65:25
rapes46:10 22:20 24:9,12 61:1 67:3 rductant 61:13 | resort 3:225:1
rapidly 28:20 24:14,15,21 reduction12:6 | rely 66:13 9.3
rate 36:5 47:5 27:4,5,12,23 13:14 435 reying6:8,11 | resources33:12
63:8,9,14 284 29.4,16,18 | 50:11,19 64:18 | remarkable3:17 | respect 32:24
rates66:24 323556333 | 6521675 remedial 4:14 37:4 49:7,9,17
reach13529:11 | 335107419 |reductions12:3 |remedies53:14 | 67:1271:20
41:1262:9 receiver's 12:4 70:22 59:11 70:19 74:5
65:23 75:6 15:2 16:13 reference 34:19 |remedy 3:225:1 | respectful 48:12
reached25:5,8 18:25 44:3 40:3 15:21,23 16:3,4 | respectfully 48:8
reaches60:7 recidivism63:9 | referred24:3 17:12189,11 | 57:12
reacting 49:1 63:14 67:3 referring 60:22 18:1519:8,9 | responding 53:2
read 9.8 26:6 recognition4:16 | refers 19:11 20:16 21:6,14 | response 15:9
4217212 recognize 21:3 | reform 18:13 22:5 25:16 34:2039:15
ready 11:2 56:17 20:7 31:2247:8 | 31:2534:25 responses43:1
real 7:11,12 recognized25:6 | 56:2362:11,16 | 354,12,12 responsible 67:9
21:24 recognizes14:15 | 64267:9704 | 36:1517,21 |rest27:18
reality 11:22 recognizing 70:20 37:638:15,17 | restrictive5:24
226 2921341 | 2517 regard 13:10 41:2044:13,19 | 6:14 66:9 69:5
73:15 recollection59:9 | rehabilitation 48:6 50:3 52:18 | result 11:7 24:23
really 511132 | recommendati... | 56:2,1064:24 | 56:1757:3581 | 29:1139:23
2623211 53:13 rejected9:23 61:4,18 68:22 62:5 66:24
4524 71:9 recommended 37:14 69:2571:1,12 | reversed5:21
reason 7:14 42:15 reecting26:3 | remember 11:15 | review3:11 15:2
1710455674 | record 9:1312:6 | rejection13:16 29:15 30:3
reasonable 14:181511 | relate 37:6 remind 70:10 reviolate 63:17
1314141524 | 19:11 24:25 related3:5 588 |remove8:16 refind 29:1
16:1320:12 30:9 33:16 relating40:16 | render 8:12 refinding 29:11
4213 36:12 37:9 relation40:20 | report 57:14 re-incarcerate
reasonably 49:16 56:9 release3:1313:3 | reported14:18 70:4
10:22 57:1359:1 631 | 19:8 22:16 reports 18:25 rhetoric5:23
reasons 50:2 71:20 72:8,18 32:2242:16,19 | 25:2538:1 44:3 | rhetorical 13:11
rebuffed72:15 72:20 4347 45:1921| 611 14:23
REBUTTAL 238 | records 56:12 46:7 56:24 62:5 | representation | rigamarole 30:25
71:16 reduce 17:20 64:19 73:16 72:24 right 8:23 10:11
receive 72.7
86

Alderson Reporting Company




Official - Subject to Final Review

22:1125:13 safeguard 56:2 | second 6:18,22 65:19 Sotomayor 5.6
26:18 32:8,9 safely 50:24 13:9 43:17 sgnificant 6:19 6:7,12 8:20,24
3320343356 | 51:10,13,17,18 | 53:24 11:512:15153 | 12:18,22 13:18
40:21 42:2 52:1855:2 secretary 46:20 15:7 16:3,4 13:21 14:3,10
47:19481 496 | 62:2570:12,22 | 46:2148:19 19:6 22:1,5,10 14:16 15:10
49:6,11,22 safest 52:20 63:25 72:11 22:11 315 31:1533:14,21
50:14,16 52:6 | safety 26:21 secured27:15 60:13 34:4,23 35:7,16
55:6 66:19 71.8 | 47:10,18,24 see 54,12 35:18 | significantly 36:8,13 37:8,17
72:21 485 49:20 41:14 49:16 11:23 19:3 40:12 45:15
rights 17:5 18:12 50:10,13 51:25 58:25 61:16 31:24 50:25 51:8 52:1
22:2 26:10 52:5 53:20 65:9,9,1066:3 | smple21:2 52:23,2553:1,7
riot 49:1,3 62:17,21 657 | seek 8:16 68:17 53:11,17,24
risk 55:22,23 69:7 72:25 sense 10:22 smply 17:14 54:6,9,20 59:6
63:11,15,16 73:2274:1 21:1933:34 24:16,24 30:6 59:13,16,22
64.8 satisfied10:23 74:7,15 49:18 60:1,4 70:24
robberies46:11 | save 66:10 sensitive 61:12 | single-judge 4:7 71:3,572:1,16
ROBERTS 33 |saying6:112:25 | sent 55:10 8:10,14 43:22 72:21 74:22
31:16 35:18,21 | 19:16 25:25 sentence 69:18 | singular 45:5 sounds 9:8
394,14 476,12 | 284345351 |sentencing56:14 | singularly 43:24 | space 18:20
47:16,20 48:2 35:8 44:8 47:1 | separate 43:2 sit 31:6 42:10 69:2
48:10,21 49:6,9| 50:1252:10 sequence 21:17 | Stting 14:19 speak 27:6,21
49:12,1550:7 53:19,21 58:18 | series3:2320:7 | Situation 36:16 40:24 41:1
50:16 52:22,24 | 58:21 62:4,8 serious 32:18 37:1563:24,25 | special 4:21 5:25
59:4,7 62:1 67:13,14,19 52:13 68:16 7:217:2319:24
63:18,22 67.7 68:10,13 699 |serioudy41:13 |six557 21:4 22:8 23.23
67:23 68:8 70:6 service 20:25 Sze 12:3 24:8 33.2,6
71:1475:11 says 8:17 9:15 services45:8 sky 51:15 44:2
room7:7,817:21 | 9:16,22 11:3,4 584,561:8,23 | slavishly 30:7 specific5:17
17:2136:4 459 | 11:1515153 | set 134 33:23 dice 33.7 15:10 16:11
root 17:2 29:6 20:2 27:13 61:5 slow5:22 18:11,11 20:8
roughly 70:12 33:2345:4 72:6 | settle 39:13 small 5:20 33:7 21:14 255
route 3:25 72:1473:12 shifted8:25 smaller3:2010:2 |  71:22,24 73:25
rug 49:5 74:1 shifts 31:23 solution 6:1 specifically 4:19
rule31:19699 | Scalial4:2337:1 | short 65:1 solve 44:5 81 153 25:22
75.7 37:10,13384 |show33:17 354 | somebody 69:16 | 26:9 31:1 49.7
ruling 40:23 38:15,20 51:9 37:15454 someplace 18:17 | 72:1273:12
54:17 51:14,1954:1 | showing 31:13 somewhat 41:16 | Specter 1:18 2.6
run17:1333:21 | scheduled28:9 62:7 soon 42:8 35:21,22,24
running 20:23 scheme 33:9 shown 50:20 51:2 | sorry 27:25 36:11,18 37:3
Schwar zenegger | shows 19:15 31:1637:3395 | 37:11,16 385,9
S 1334 56:19 40:13 63:18 38:14,17,22
Sz2131 scope 3:20 shred 747 71:2472:1,16 | 397,19 40:4,22
Sacramento49:4 | rupulous 40:8 | side22:3,9312 | 72:22 41:6,19 42:1
safe 4820305 | season 23:9 34195410 | sort137,867:16 | 43:1,16 4411
534 70:14
87

Alderson Reporting Company




Official - Subject to Final Review

44:16 45:22 14.6,8,11,20 status 34:10 suggested53:15 | table 12:2
46:3,13 47:11 15:17 16:17,25 | statute 31:22 58:12,14,15 tailored27:2
47:15,19481,8| 17:120:14,15 |stay?21.22 suggesting 6:11 415711
48:12,14,23 22:10 25:21 step 7:5,5,6 11:5 13:13 take 9:1 10:17
49:8,11,14,22 26:17,2027:20 | 17:19183 suggestion62:25 | 14:7 32:24 35:3
50:14,17 51.2 30:14,17,21 steps 3:235:8,17 | suggestions 66:3 | 37:1 45:12
51:12,16,21 31:1,1 36:16 6:13 suggests 10:13 48:25 52:8
52:6,9 53.6,10 37:24,25 39:12 | stone 285 suicide 36:5 57:18,19,21
53:16,22 54:5,8 | 39:2441:10 stood 34:8 suicides15:4,5 61:5 63:20
54:11,25553,6 | 436,8,944:21 | stop19:18,20 33:18 367 67:12 69:21
55:18,21 56:3 46:4,19 47:13 | stopped54:2 ummarize 96 | taken3:24
56:11,15,21 47:16,17 49:19 | streets 62:14 55:8 takes70:16
57:1,7,1258:10 | 49:2050:1,5,9 73:19 summary 13:15 | talk 22:18
58:1359:3,9,15| 50:11,2251:4,5 | strike 25:7,11 39:11 talked5:8,13
59:18,24 60:2,6 | 51.6,2352:3,4 57:23,24 supplement 235 | 59:21
60:12,20,25 52:16 53:8 56:4 | strikes3:17 supply 7:21 talking 28:21
61:20 62:15 5822591609 | 21:17 support 21:8 31:21 32:14
63:11,15,20,23 | 61:9,12,14 62:7 | struck 5:10 supported40:9 349 36:8 37:14
64.7,16,22 62:2467:9,11 | studies47:4 62:8 69:23,25
65:12,2366:18 | 67:16,2468:1,3 | styled23:3 suppose26:14 | talks 739
66:22,2567:21 | 684,15,23 69:4 | subject 72:23 supposed 3:21 tallied46:9
68:5,17 70:2,9 69:9,11,12,16 | submission73:2 5191,2,24 team 25:11 57:23
71.2,4,8 75:12 70:3,7,9,17 submit 23:15 11:1268:16 57:24
spectrum 32:12 71:2,8,20,24 30:21 Supreme 1:1,13 | technical 55:10
speech 23:24 72:14,23 submitted23:2 | sure 15:18 17:8 60:17 65:16
spend 9:22 26:1 | statement 6.8 39:846:6 4824 | 21:1124:2 66:3 70:5
67:13,15,17,19 | 96 16:2 349 75:13,15 28:16 36:11 technically 34:17
68:15 36:22 39:15 substantial 4:16 47:23 49:18 tell 57,17 6:13
spending 32:6 47:2553:17 6:21 12:2,6 50:5,8 53:2 35:8 36:9 489
55:1368:12 54:2 73:11 19:5 47:9 485 58:23 64:9,17 48:14
spent 8:2 10:8 statements 23:5 57:3 62:16 surrounding telling 28:3 49:20
27:18 23:6 24:1,4,16 70:21 69:14,14 68:11
staff 5:13,14,15 44:2 substantially sustainable 11:8 | tentative 39:1
7.8 33:1241:24 | States1:1,13 320 swept 49:4 term 45:20
42:22 46:6 47:1 66:13 | succeeded20:16 | system3:15 4:17 | terminology
staffing 41:11 State's 7:16 success 6:23 8320:2423:12 | 4523
stage 18:24 24:4 21:21 46:16 56:10 32:8 40:20,25 |terms 239
stand 72:23 47:2350:15,17 | successfully 19:2 | 57:16 60:17 testified 15:21
sandard 30:1 53:1254:13 suffered44:21 64:23 68:25 25:338:1,2,12
staph 19:20 69:21,24 74:2,3 | suffering 36:2 70:4 46:22 48:20
sart 34:9 statistical 46:25 | sufficient 10:13 | systemic 74:20 51:2354:13
started32:16 66:20 18:1057:5,25 | systems 44:22 57:10,20
38:10 42:8 statistically suggest 11:16 testify 22:20
state4:14721 | 66112 75:8 T 23:14 657
T211
88

Alderson Reporting Company




Official - Subject to Final Review

testifying 587 60:7 transfers 12:15 | ultimately 16:14 7:11,12 10:14
testimony 21:8 | threat 51:24 438 21:1922:3 15:16 17:3
44:19 46:15 three20:3 53:18 | treat 42:22,23 27:1528:18 21:13 25:16,18
54:15 55:21 61:17 63:23 treatment 33:24 32:20 26:2 30:4 317
59:10 71:15 36:4 40:17 umpteen51:11 31:8,9,12,20
Texas 44:20 threejudge4:22 | 45:1367:20 unanimous 46:17 | 35:9,11,15
Thank 3.9 14:24 8:19 12:23 tremendous uncongtitutional 74:10
35:20,24 59:9 13:1320:10 26:21 36:24 41:18 violations 22:1
69:20 71:14,18 22:15,21 26:24 | trend 154 under stand 36:20 40:16
75:11 29:10,17 34:12 | trial 11:24 36:11 12:12 23:24 50:3 52:11 58:9
Theirs 74:8 34:1337:18,22 | 375,12386,8 | 2410285 72:6
theory 58:9 38:22,23 40:6 3893974325 | 31193221 violators 55:10
thing 18:15 27:22 |  43:10 47:7 46:132151:22 | 41:15425434 | 60:17 64:23
44:24 54:20 62:24 67:4 54:4 57:8 64:11 65:17 66:4 70:5
67:8 throw5:2543.:6 |tried5:2024:17 65:25 void 26:4
things 23:18 27:7 | till 54:3 43:23 underganding | volume 72:3,10
33941:11,24 |time 4:135:18 tries23:4 40:18 voting 26:7
43:18,20,25 6:17 7.249:24 | trouble 28:24 under stood 5.7
44:1,953:19 12:10,14 13.6 | true 4:8 22:22 64:12 W
55:20 67:10 13:1415:1521 | 23:1139:22 underway 28:9 | Wait4:11,135:12
70:3 73.9,15 16:6,7,11 20:12 | 45:1 55:25 60:8 | unfortunate 17:8 33:24
think 4:13 6:3 217246265 | 734 United1:1,13 want 13:10 18:17
8:14 9:10,17 27:2331:4 32:2 | trust 50:8,9 unprecedented | 23926:230:15
12:21 132,11 32:4 33:24 truth32:1034:21 | 312 30:16,18 34:9
14:1 16:6,17 35:1936:16,20 | try 16:943:18 | upped60:15 48:2130:1 538
185,22 21:4,14 | 37:12385 trying 337 49:24 | urge 11:17 60:8 62:12
21:2322:19 39:2446:9,21 | tubercular 19:20 | urging 30:18 64:17 658
24:1321 2511 | 46:2351:17,19 | Tuesday 1:10 | use69:5 67:24°70.9 74:5
28:1 34:20 51:24 55:12,13 | turnaround 9:18 14:21,25 7511
36:18 37:17 60:10,14,15 9:21 v wanted23:25
44:17 48:14 66:5 70:16,20 | turns5:4 v 1634 31:2,333:17
49:2252:22.24 | 70:2371:13 twice36:5 72:6 | variety 334 44:8 | 4817 51:5,6
56:13,2258:13 | 729 73:17 two 9:7,8,11 various 74:17 58:18 65:14
58:14 59:3 74:10 75:8 29:14 37:25 vehemence 313 | 74:25
60:20,21 61:21 |today 3:1131:6,9| 38:841:4431 |Viable71:13 wants 18:16
61:21,2262:10 | 34:11 359 47:1454:3 view17:22 29:8 70:17
73:22,24 told 13:2373:23 | 60:1370:19 29:10 Washington 1:9
third 42:14 total 40:19 757 viewed35:1 1:1644:21
thought 7:1 tough 66:16 twothirds 36:6 | Views 11:1123:4 | wasn't 38:21
13:1317:17 | tour 30:15 two-year 49:10 | violate 62:10 40:5,5 53:20
23:20 29:3 tours 30:19,24 61:6,6 67:18 waste 72:9
30:14,17 36:13 | track 395 type 67:8 violated17:4 water 67:19
37:2 48:10 transfer 39:22 violating 35:2,2 | way 8.9 27:3,22
53:12 57:23 transferred68:2 U 69:10 28:21 3411
ultimate 33:10 violation5:16 35:1445:16
89

Alderson Reporting Company




Official - Subject to Final Review

46:23 50:5 year 39:1060:21 | 40:15,1841:7 |204:2,1129:3,12 | 4-year 631
54:16 73:20,23 60:22 63.5 41:16 42:13 36:1 39:1 452 | 4055:15
74:20 years 42,1168 | 47:1449:21 52:12 40,000 42:17
ways 4:14 26:15 8:18 13:23,24 50:12,23 56:19 | 200 20:3 42:7 45:19,24 62:6
334534642 | 1324144154 | 57:6 624 747 | 2000s 4:18 62:14 63:3
weakest 6:12 15:6 16:17 189 | 756 2001 32:15 40027:17
weeks 28:10 22272521 | 14,83239:18 2005 16:5 45,0003:14 32:1
34:1 39:11 29:3,12361 | 140132 2006 165 39:16
weight 47:9 48:5 43:23 45:2,3,25 | 140,000 68:24 71:10 >
58:17 62:16 472,14 49:21 | 14556:2057:4,4 | 20087:2415:11 | ©14:3524,8
went 19:1234:24 | 50:1252:4,8,12| 57:6,10,13,16 18:2530:17,22 | 69:2270:1
42:1458:17 52:1355:14,15 | 58:12,14 59:2 37:25 384,19 12:257321
60:21 61:24 55:1562:4,9,12 | 59:14,17,20,23 | 38:2439:6,8 |o-year 70:1515
758 62:12 63:24 60:4 61:9,17,21 | 2009152 3825 | [0:16754
weren't 17:6 427 |  69:22,23,24 61:22 39:2 5046:14 55:14
well 35:16 70:1,13,25 147,00012:12 | 20101:10152 | 955516
were 22:13,13 72:2573:21 148,000 69:1 39:17 5
37:1947:23 757 1543:23 47:2 208571:22 72:3
49:18 505,821 160007313 | 221324 626.10 72:3,10
we've 15:18 $ 16512:12 2338729 60156 33:25
2319204 | $23528111 1763176457 |251324155 9515
whatsoever 747 | $48.1 327 65:4 2535421555 | 60(0) 8:11
withdren10:21 | $89:221925 | 17,00055:9 66 15:5
witness23:14,15 5 170,000 12:13 e 132 " 7
ng‘_zs;es 513 | Se 300 ig 3}1-25 _ AR 716:17 61:25
4, - -page 39:3 7-063:22,23
word 45:6 09155 4017 27:1329:16 :
' 09-12331:5 34 ) . : 7.558:24
work 17:20 35:13 199032:16 69:23 0.1 7046 43:21
44:25 45:9 1 1990s4:1817:5 | 3,00064:14 63-16.21 65:2
57:11 59:2 136.22 3judge 29:17 6515
worked453,5 | 1919:14 < 30110 7027310
Would't22:17 | 100ea1 s 26:3 34:1 45:25 | 30,000 54:24 i
48:25,25 4919 | 11 o719 49:21 50:12 64:19 73:16
5225026514 | 11.101.143 | 642031 3527 8
67:6 70:25 1931 75.14 69:23 70:13,25 | 35,000 54:25 87:2410.10.10
71:13 1203395 2-year 3:15 63:3 10:21 26:3
wrong 13:22 120,000 634 12519 3252 36,000 3:1.4 21 | 5710453
26:1257:9 13056:2057:11 |, 2022 154 3700045:18 68:13,15
wrote 35:1 57:22 58:15,17 3211(1)05 A 7013 8069:2
X 58:2159:1121 | 5o 10;6’ 1013 4 80,000 68:25
x128 13761:19 75:8 10:23 11:4 26:4 | 41514 22:7 25:21 9
137-1/218:8 27:2 97-911.24 282 | 62:8,12 997 15
My . . 5.6
Y 137.58:17 16:18 25134 4a47:25 50:9 90 6:24 33:95
90

Alderson Reporting Company




Official - Subject to Final Review

9006:19 121

91

Alderson Reporting Company




